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BBenenue

[TonsiTe rpaxaaHCKO-MPABOBOM OTBETCTBEHHOCTH — 3TO OJIMH W3 BHUJOB
IOpUJIMYECKON  OTBETCTBEHHOCTH, TMPUCYIIMX TaKOM OTpaciu TMpaBa Kak
rpakIaHCKui kojiekc. CoriacHO 3TOMY TpaKJaHCKO-TPaBOBasi OTBETCTBEHHOCTh
UMeeT psijl OOLIUX MPU3HAKOB, XapaKTEPHBIX JIJIsI FOPUIUUECKON OTBETCTBEHHOCTH
BOOOIIlE Kak OOIIEerpa)KJaHCKOM KaTeropud W HECKOJBKO CHeIrUu(UUIecKux
XapaKTePUCTUK. DTH TPHU3HAKU JAIOT TPEACTaBICHUE O €€ XapaKTePUCTUKU B
IPaXKJIaHCKOM TIpaBe.

Haunbonee BaxkHOW 4YacThiO peanu3alud CyOBEKTHBHOI'O IpaBa Y4YaCTHUKA
IPKIAHCKOTO 000pOTa WJIM KOHTpPAreHTa SIBJSICTCS HaJJIeKallee HCIOJHCHHE
00s13aTeNbcTB  KOHTpareHToM. CTOpOHBI HE TMPEeCclHeayrT M[eJH TOJIYYeHUS
JIEHEKHOTO UJIM MHOT'O BO3HATPAXKJICHHS, @ CTPEMSTCS K PealbHOM yCIIyTe.

CoTpynHHYECTBO  CYOBEKTOB  TIpaKJAaHCKMX IIpaB  OCHOBAaHO  Ha
3 PEKTUBHOM BBITIOJJHEHUH 0053aTeIbCTBA 10 O0ECIEYEHUI0 SKOHOMHYECKOMN
s pexkruBHOCTH. [IpaBoBas HOpMa, KOTOPYH HApPYIIWIH, HE MOXKET OBITh
M3MEHEHA aKTOM M TIOCJICICTBHUS MOT'YT MOBJIMSATH Ha TPAaBOOTHOIIICHUE.

CHsTHE OTBETCTBEHHOCTH 3a HApYyIICHHE JOTOBOPHBIX 0053aTEILCTB B
YCIIOBHSIX CBOOOJHOM TOPTOBJIM HAIPaBJICHO Ha YCTAaHOBJIEHHE OMPEICICHHBIX
MPABOBBIX HOPM.

Heppimonnenne (GyHKIMH Tpa)XgaHCKOTO IPABOOTHOIIEHHUS OTHOCHUTCS K
HapYIICHUIO JOTOBOPHBIX 00s3aTEILCTB, HAIIPUMEDP JOTOBOPA O COTPYIHHYCCTRBE.

AKTYaJbHOCTh TPaXKAaHCKO-TIPABOBON OTBETCTBEHHOCTHU BBITEKAET U3 TOTO,
YTO MEPBI IPUHYKIACHUS MPEIACTABIIIOT COO0M MEPHI 110 3aIIUTE OT IMOCATATCIIHCTB
Ha TpaBa, CBOOOJBI, YECTb W JOCTOMHCTBO TpaxkiaaH. OHM NPUMEHSIOTCS BHE
3aBUCUMOCTH OT TOrO0, KTO HECEeT OTBETCTBEHHOCTh 3a HEHUCIIOJHEHUE
00s13aHHOCTEW (MPUYMHEHHE Bpeaa) — HOPUIUYECKOE JHUI0, TOCYyAapCTBEHHBIN
OpraH, B TOM YHCJI€ OpTraH MECTHOT'O CaMOYIMpPAaBJICHHSA, a TakKXKe TOKHOCTHOE

JIUIIO.



OTuU Mephl HampaBlieHbl TUO0 Ha 00ECIEeUYEeHUE BHITIOTHEHUS 00s3aTENbCTB,
aub0 Ha BO3MEIIEHHE (PUHAHCOBBIX TOTEPh, IMOHECEHHBIX MOCTpajaBIIeh
CTOPOHOM.

OYyHKIUM  TPa)xJaHCKO-TIPABOBOM  OTBETCTBEHHOCTH  MPOSICHAIOT U
aKTYaJbHOCTb BHIOPAHHOW TEMBI.

BaxnpiMu  3aauamMu  rOcyAapcTBa MO €r0  Pa3BUTHIO  SIBIISAETCS
BOCCTAHOBJICHUE HAPYIICHHOTO WMYIIIECTBEHHOTO MOJIOXKECHUS, MPEeIynpexacHue
paBOHAPYILICHUH, a TaK K€ BOCIIUTaHUE TPaXKIaH B JyXe 3aKOHHOCTH.

OOBeKT wuccrnenoBaHus — OOIIECTBEHHBIE OTHOIIEHUWS, BO3HHUKAIOIIUE B
CJIEICTBME HEUCTIONHEHUSI WJIM HEHAJISKAIIETO UCTIOTHEHUS 0053aTEIbCTB.

[Ipenmer uccienoBanusi — rpakIaHCKOE 3aKOHOAATENIbCTBO, PETYIUPYIOIIEe
OTHOIIICHUSI, BO3HUKAIOIINE B CJEJCTBUEC HEUCIIOTHEHUS WM HEHAJICKAIIETO
UCIIOJTHEHUST 00513aTEIIbCTB.

Llens mccnenoBaHus COCTOUT B KOMIUIEKCHOM aHaJIM3€ MPABOBBIX HOPM,
PETYIHMPYIONIUX  TPaKJAHCKO-TIPAaBOBYIO  OTBETCTBEHHOCTh B  Poccuiickoi
denepanui.

B cooTBeTCTBUY C 1IeNbIO CTaBATCA CIAEAYIOIINE 3a1a4u:

1) naTh onpenecHNE TOHATHIO TPAXKTAHCKO-TIPABOBasi OTBETCTBCHHOCT;

2) onpeaenuTh GOPMBI U BUIBI TPAXKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH;

3) paccMOTpeTh MPUHIIUIIBI MPAXKIAHCKO-ITPABOBOI OTBETCTBEHHOCTH;

4)  paccMOTpeTh  YCIOBHS ~ HACTYIUICHHS  T'Pa)KTaHCKO-TIPABOBOM
OTBETCTBEHHOCTH;

5) paccMoTpeTh ciy4aW CHIDKEHUS OTBETCTBCHHOCTH U HWCKITIOUYCHUS
OTBETCTBEHHOCTH.

6) MpeUTOKUTE TyTH PEIICHUST BO3HUKAIONIUX MTPOOJIEM.

OMmupudeckoi  0a3oif  pabOThI  MOCTYKWIM TyONUKAIMK  YYEHBIX-
[IUBUJIUCTOB, MaTE€pPHabl CPEJACTB MacCOBOM WH(OpMAIMK, WHTEPHET-U3aHUH,

Martepualbl CyJleOHON MPaKTUKU, CTATUCTUYECKUE JTaHHbIC.



HopmatuBHast 06a3za uccrnemoBaHusi COCTOMT M3 ['pakIaHCKOTO Kojekca
Poccuiickont denepanuu, ['paxx1aHCKOro mnpoueccyaibHoro kojaekca Poccuiickon
®deneparuu, henepanbHbIX 3aKOHOB, MO/I3aKOHHBIX HOPMATUBHO-TIPABOBBIX aKTOB.

MeToa0JIOTHYEeCKOM OCHOBOM MCCJICIOBAHUS SIBISCTCS JIUAICKTUYCCKHUM
MOAXOJ K paccMaTpUBaeMbIM BONPOCAM C HMCIOJIb30BAHMEM OOIIMX M YaCTHBIX
METOJIOB ~ HAy4YHOTO  TO3HAHWs, CPaBHUTEIBHO-NIPABOBOTO,  (POPMAaIIbHO-
JIOTUYECKOTO, UCTOPUYECKOTO,  COLMATBHO-TICUXOJOTMYECKOT0, CHUCTEMHOIO
aHajau3a.

CreneHb Hay4HOM HCCIIENOBAaHHOCTH TeMbl. B mporecce uccinenoBaHus
U3Yy4YeH 3HAYUTEIbHBIH 00BEM OOIIETEOPETUUECKON M CIEHUAIBHON JIMTEPATYPHI,
MOCBSIIICHHOW 00BEKTY UCCIICIOBAHMS.

N3ydyeHnnem rpaxkJlaHCKO-MpaBOBOM OTBETCTBEHHOCTHU 3aHUMAJIUCh YUYEHBIC,
npaBoBenbl, Takue kak: T.A. Ao6pamsH, C.C. AnekceeB, E.E. bormanosa, M.JL.
lanenepun, K.B. I'nuniesuu, T.B. Jleproruna, N.E. Ka6anosa, O.H. Caaukos, K.B.
CeBpIoruH U JIpyTHE.

Hayuynas HoBu3Ha pabOTBl COCTOMT B TOM, UYTO B HEW YUYTEHBI BCE
HapaOOTKHU, HOBEUIIINE TEOPUTUUECKHUE U MPAKTUICCKUE MAaTEPUAJIbl, NCCIICTOBAHBI
IIpaBOBBIE MTPOOJIEMBI TPAKIAHCKO-TIPABOBON OTBETCTBEHHOCTH.

Brinmycknas kBanudukanuoHHas padoTa COCTOUT U3 BBEICHHS, TPEX TJiaB,
BKJIIOUAOIIMX IECTh maparpadoB, BKIOYAKOMMUX B ceOsd BoceMb maparpados,

3aKJIIOYCHUA M CITMCKA HCIIOJIb30BaHHBIX HCTOYHHKOB.



1. O0mas xapakTepuCTHKA IPAXKAAHCKO-IIPABOBOM OTBETCTBEHHOCTH

1.1. FOpuanveckoe MOHATHE U OCHOBHbIE MPU3HAKHU I'PAKAAHCKO-TIPABOBOM

OTBETCTBCHHOCTH

[IpaBoBasi OTBETCTBEHHOCTh — 3TO OJIHA W3 PA3HOBUHOCTEHN OPUANUYECKOMN
OTBETCTBEHHOCTU. JTO IOPUIUYECKHE TIOCIECJACTBUS HEUCIOJIHECHUS  WIHU
HEHAIJIEKAIIET0 MCIOJHEHUS JIUIIOM MPEIyCMOTPEHHBIX TPa’KIaHCKUM IPABOM
00sI3aHHOCTEM, YTO CBSI3aHO C HAPYIICHHEM CYOBEKTHUBHBIX TPaXKJAHCKUX TPaB
JPYyroro Jivia.

[IpumeHenne k Hapymurenro (JAOJDKHUKY) B HMHTEpPEcax APYyroro Juia
(kpeauTopa) WIM TOCyAapcTBAa MeEp BO3JEHCTBHS, KOTOPbhIE MOTYT IMPUBECTH K
HEraTUBHBIM, SKOHOMHUYECKH HEOIAroNpUATHBIM MOCIEACTBUIM UMYIIIECTBEHHOTO
XapaKTepa, ONpeJeICHHBIM 3aKOHOM HJIM JOTOBOPOM, — BO3MEIICHHE yiiepOa u
yIuiaTa HeyCTOUKH (TIeHHN ), ITpapHBIX CAaHKIIUMA.

VYcTraHoBIE€Ha OTBETCTBEHHOCTh 3a HapyIIE€HWE MpaB U HMHTEPECOB JIPYTUX
JIM1I, TApAaHTUHU IOPUANIECKON OTBETCTBEHHOCTH YCTAHOBJIEHBI 3aKOHOM.

CrnemoBarenbHO, €ro MPUMEHEHUE CTAHOBUTCS OJHUM M3 CIIOCOOOB 3aIlIUTHI
HapyIICHHBIX MTPAaB U HUHTEPECOB.

Baxwueiimmeit 0COOEHHOCTBIO JaHHOTO METOJa SBIACTCS TO, YTO MEpbI
OTBETCTBCHHOCTH TPHMEHSIOTCS dYepe3 TOCYJAapCTBCHHYI0 WIH CYyIeOHYIO
WHCTAHIIHIO.

Kpome Toro, BBl MOKETE MCIOIB30BaTh CPEACTBA MyOIUYHON BiacTh (JInOo
TPETCHCKHUE CY/bI, YIIOJHOMOYCHHBIC €10) JUIS MPUHATHS PEIICHUN. DTOT CIIOCO0
NPUHYKICHUS OTJIMYACTCS OT 3alUThl U JPYTHMX MEp BO3JCHCTBUS, KOTOPHIC
NPUMEHSIOTCS K TPABOHAPYIIUTEIAM HEMNOCPEACTBEHHO YIPABOMOYECHHBIMH

(moTepneBIINMU) JTUIAMHU.



OOGBIYHO Mepbl OTBETCTBEHHOCTH MOTYT MPUMEHATHCS JOOPOBOJIBHO, @ HE C
MOMOIIIBI0 MyOJIMYHOM BJIACTH (HAmpUMEp, MPaBOHAPYIIUTENIb CaM BBITUIAYUBAET
mTpad).

DT  Mephl  SABJSIIOTCS  TOCYAApCTBEHHO-TIPUHYAUTEIBHBIMU  MEpPaMH,
COJIep>KaHMEe U MOPSAJIOK MPUMEHEHHUSI KOTOPBIX OMPEAeICHbI 3aKOHOM.

Henb3st TpakTOBaTh HOPUAMYECKYIO OTBETCTBEHHOCTh KaK TOCYyAapCTBEHHOE
NPUHYKJICHHE K HApYIIUTEII0 JIIOOBIX HeOmaronmpusiTHeIX 1jsi Hero wMep. I[lo
3aKOHY IOPUJIMYECKHE CaAHKIIMU BCErJa CBS3aHbl C  TOCYJapCTBEHHBIM
OPUHYXKJICHHEM, HO JaJleKo HE BCE Mephl TOCyJapcTBa  OKa3bIBAIOT
MPUHYAUTEIILHOTO BO3/ICHUCTBUS.

HenpunyxjaeHHoe HWCMOJHEHHE UMEIONIUXCS Y JHIla 00sS3aHHOCTEH,
HaIpuMep BO3BpaTa JICHEKHBIX CPEJICTB MO PEIICHHUIO Cy/a, HE SBIISICTCS MEpOi
OTBETCTBEHHOCTH IEPe]1 3aiiMOJaBIIEM.

B aTom citywae HapymuTens HOOPOBOJIBHO COTJIANIAETCS BBIMOJIHSATH CBOKO
00s13aHHOCTh Y HUYETO TIOXOTO MOCJEACTBUS €ro MOBEJACHHUS HEe HECYT.

B nepByro odepenb OTBETCTBEHHOCTh  ONpPEAEIsETCS  MPEIMETOM
IPOKIAHCKOTO TIpaBa M CIIOCOOOM IIPAaBOBOT'O PETYJIUPOBAHUS T'PaKIAHCKUX
OTHOULICHUH.

Heyuactue B 0011eM mopsijike OTBETCTBEHHOCTH I'pakJaaH CBUJICTCIbCTBYET
0 HEJIOCTAaTKaX CHUCTEMBI JIEMCTBYIOIIETO 3aKOHOAATEILCTBA, HE YUMTHIBAIOIIEH
JIABHO CIIOKHBIIHECS OOCTOSITENILCTBA TPAKITAHCKOTO TIPaBa.

3aKoHOAATeNb, KOTOPbIM COXpPaHWUJ TPAAULUOHHBIE MO3UIUUA U COXPAHSIET
TPAIUIUOHHYIO TO3HIIMI0 B OTHOIICHUH OOSA3aTEIILCTBEHHOTO 3aKOHOATEIHCTRA.
[ToaTOMy OH BBIHYXKJIEH OBUT MOMECTUTH MPaBUIa O YOBITKaX (KOTOPHIC SBIISIFOTCS
MEpOM  TIpakJaHCKO-TIPABOBOM OTBETCTBEHHOCTH) BOo OOmME MOJOXKEHUA
IPaXKJAaHCKOTO TIpaBa WK OOIIYI0 YacTh 00S3aTEIbCTBA.

Hanwume cpenctB cymeOHON (OpMBI 3amMThl, a TakKe BO3MOXKHOCTH

peanusanuy BHeCyaeOHOH (opMe OXpaHbl IPasKIAHCKHX TpaB’.

!Crynenueckas 6ubnauorexa omnaitn 2013 — 2022. — Pexum goctyna : URL: http:/studbooks.net/45925/pravo/gr.
(mata obpamenus 20.05.2022)
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B pa3HbIx cMbICIIax UCMIONIB3YETCS TEPMUH «OTBETCTBEHHOCThY. Halie BCero
MoJ HEW TMOApa3yMEBAIOT «JIOJI», «OOSI3aHHOCTHY, JHOO «HAaKa3aHUEy,
«B3BICKAHUE.

IOpuanueckas OTBETCTBEHHOCTh — 3TO HAKa3aHUE WM B3bICKAHUE.

FOpuctbl cunTaroT, 4TO OTBETCTBEHHOCTh HACTYIAET B CIy4yae COBEPLICHHS
MPaBOHAPYIICHUS MPHU YCTAHOBIECHUHM BCEX AJIEMEHTOB COCTAaBa MPABOHAPYILICHUS.
B cinywae mnpuBnedeHus OOBHHSEMOrO0 K YrOJOBHOW W aIMHHUCTPATHUBHOMN
OTBETCTBEHHOCTH 3TO TPEOOBAHUE 00S3aTEIHHO.

Kak npaBuno, B 3aKOHOJATENBCTBE €CTh HEKOTOPHIE HCKIIOUECHUS U3
npaBuia: CyOBEKT MOXKET HECTH OTBETCTBEHHOCTh IIPU  OMNpPEeTIEeHHbBIX
oOcrosaTenbcTBAX W 0e3 BUHBI (B TIpakJIaHCKO-TIPABOBBIX  OTHOIICHHUSX
o0si3aTenbcTBa MpPEANPUHUMATENCH Tepe] HUMU BO3HUKAIOT TO 3aKOHY WIH
JIOTOBOPY).

Takast OTBETCTBEHHOCTb BCETJla HOCUT HMMYILIECTBEHHBI XapakTep U
BBIP@XKAETCS B NPUMEHEHUM K HApPYIIUTENO (JOJKHUKY) WU JAPYroMy JHUILY
(kpenutopy) Mep BO3ACHCTBHUS, KOTOpBIE NPEICTABISIOT COOOW HEBBITOJIHBIC
MOCNIE/ICTBUSL  MUMYIIECTBEHHOTO  XapakTepa (BO3MEIEHHME Bpena, yIuiata
HEYCTOMKH).

[lonsiTHE  Tpa)XIaHCKO-TIPABOBOM  OTBETCTBEHHOCTH  HAIPABICHO  Ha
BOCCTAaHOBJICHHE HAPYIICHHBIX UMYILIECTBEHHBIX [IPAaB U UHTEPECOB KPEeAUTOpa. 3a
JOJKHUKA-HAPYIIUTEIS pacilylauuBaeTCsl €r0 UMYILECTBO.

I'paxxnaHCKyr0  OTBETCTBEHHOCTh  CIEAYET  ONpPEAENSATh  4epe3  ee
XapakTepHble Npu3HaKu. Ecinu rpakIaHCKOe MpaBoO SBISIETCS Pa3HOBUIAHOCTHIO
IOPMINYECKON OTBETCTBEHHOCTH, TO € IPUCYIIU OOLIME NPU3HAKU MOCIEIHEH. 1

Kak mnpaBuino, HEKOTOpbIE IOPUCTBI OTHOCST TPa¥AaHCKO-IPABOBYIO
OTBETCTBEHHOCTh K OXPAHUTEIbHBIM OTHOUIEHUSM M BBIPAXKAIOT €€ B BUJE

He6HaFOHpI/I}ITHBIX HOCJ'IG,Z[CTBI/II\;I JJI1 BUHOBHOTI'O.

! Bornanosa E. E. I'paxnanckoe npaso. Yueonuk. Tom 2 .— M.: TIpocnekr, — 2020. - C. 176.
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C ToukM 3peHMs ~ TpaXIAAHCKOIO  MpaBa, TIPaXKTAHCKO-IIPABOBAs
OTBETCTBEHHOCTH CYLIECTBYET  TOJBKO B npenenax — rpaxJIaHCKUX
[IPaBOOTHOLLIECHUH.

Kak TakoBoe mpaBo sBISETCS YacTHBIM, TO BJIUSHHE TOCyJapcTBa Ha
Ipa)KJaHCKUE OTHOLIEHUS JOJIKHO OBITh CBEJIEHO K MUHUMYMY.

OpHoii M3  TakMX  HUCKIIOYHUTENIbHBIX  chep  TOCyIapCTBEHHOI'O
peryJIMpOBaHusl  SIBJIETCSA  OTBETCTBEHHOCTh  YYaCTHUKOB  TPaXKIAHCKUX
IIPAaBOOTHOILLICHUH.

Takum  oOpa3om, TMpu TNPUMEHEHHH MEp  TpaxAaHCKO-TIPABOBOU
OTBETCTBEHHOCTH 00s3aT€IBHO JOJIKHBI MPUMEHATHCS MEPhl T'OCYAAPCTBEHHOIO
OPUHYKIECHHUS.  OTO  BO3ACHCTBUE  OCYLIECTBISETCS  YNOJIHOMOYEHHBIMU
rOCYJIapCTBEHHBIMU OPTaHaMM, IIPEXKIE BCETO CYI0M;

['ocynapcTBeHHOE TPUHYKIECHUE OCYIIECTBISETCS Takke B 00ecreueHuu
IIPUMEHEHNS MEp BO3IEUCTBUS.

Cnenka mo KOMIEHCAllMM MOPAJBHOTO BpeAa WIM BO3MEIIEHUIO yliepoa,
IPUYMHEHHOTO JEUCTBUAMHU IIPABOHAPYLIUTEIIA.

Taxxe CUUTAETCs I'Pa’K1aHCKO-IIPaBOBOU OTBETCTBEHHOCTBIO
I0OPOBOJIBHBIM BO3BpaT YOBITKOB M BbIIUIaTa INEHM 3a HapylIEHUE 3aKOHA B
onpeneneHHbIX oOcTosTenscTBaX. HO mnpu 3TtomM m00poBOJIBHOE YyCTpaHEHHE
IIOCJIEICTBUM IIPABOHAPYIICHUSA HE MCKIIOYAECT NMPUMEHEHUSA TIOCYIapCTBEHHOIO
[IPUHYXICHU.

Kak ciencreue, B KOHTEKCTE MpoOieMaTHKa HAIIEro HCCaeA0BaHusl paboThI
rpaXkJaHCKasg OTBETCTBEHHOCTb HAllpaBJIcHa HE Ha HAaKa3aHWE BUHOBHOIO B
[PaBOHAPYIIEHUH, a BOCCTAHOBJIEHHE CYOBEKTUBHBIX TPaXTAHCKUX IIPaB
[IOTEPIEBLIETO.

[lcuxuyeckoe OTHOIIEHHE YETOBEKa K MPABOHAPYIIEHUIO MOXKET OBITh
CBA3aHO C €ro CYIMMOCTBIO. B TpakTaHCKOM IIpaB€ HPaBCTBEHHBIC KayeCTBa
OTBETCTBEHHOI'0 JIMIIa HE HMEIOT IOPHUIMYECKOro 3HadyeHus. B To ke Bpems
yOJUYHOE OCYXAEHHE IPOTUBONPABHBIX JEWCTBUNA YYAaCTHUKOB TIPa)KIaHCKUX

OTHOLIECHUM BBIpAXKAETCS B IPU3HAHUU (DaKTa MpaBOHAPYIICHUS.
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[TocrnencTBreM MPUMEHEHHSI TPAXKTAHCKO-TIPABOBBIX 00s13aTEIBCTB SIBIISACTCS
HaJI0)KEHUE HETAaTHBHBIX TTOCICCTBUN JTsl HAPYIIUTEIS 3aKOHA.

OT0 HMX HEAOCTAaTOK, HUX HEJOCTaTOK MOOYXKIAl0T YYaCTHUKOB K
COOTBETCTBYIONIEMY MOBeIeHUI0. OcoOble OCOOCHHOCTH T'PaKIaHCKO-TPAaBOBOM
OTBETCTBEHHOCTH  3aKJIIOYAOTCSI B €€  HMMYIIECTBEHHOM  XapakTepe;
JOTIOTHUTEIIBHON Harpy3Ku Ha CyObEKTax, FOPUIUNYECKHA PABHBIX JIPYT APYTY.

OcoOeHHOCTH O00BCKTa, IETW M CI0COo0a OCYIICCTBICHHS T'PaKIaHCKO-
IIPABOBOM OTBETCTBEHHOCTH OTMPEICIAIOT pPsif ocoOeHHOCTeH. OHM SBISIOTCS
dopMo¥i caMOCTOSATEILHOW OTBETCTBEHHOCTH.

[ToHsiTHE TpakIaHCKO-TIPAaBOBON OTBETCTBEHHOCTH HE HEMOCPEICTBEHHO
CBSA3aHO C JIMYHOCTHIO HApPYIIMTENsA, a OIOCPEAOBAaHHO — 4Yepe3 €ro
UMYIIIECTBEHHYIO cepy.

HCKITIOUNTENBHBIM  XapaKTep OTBETCTBEHHOCTH OOYCJIOBIICH, B IIEPBYIO
ouepe/b, MPEAMETOM TpaxaaHCKoro mpaBa. OH peryilupyeT OTHOIICHHUS,
OOJBIIMHCTBO U3 KOTOPBIX SBISIIOTCS HMYIIECTBEHHBIMU. OCHOBHBIE (DYHKIINH
IPaXKIAaHCKOTO MpaBa — 3TO BOCCTAHOBIIEHUE HAPYIIIEHHOTO CYOBEKTHUBHBIX MTPAB.

JUist TOCTHKEHHST STOM 1eid HEeO0OXOAMMO HCIIONb30BaTh TaKWe MeEphl
OTBETCTBEHHOCTH, KOTOpPhIE UMEIOT Xapakrtep coOcTBeHHocTH. K nwiy,
HapyIHIAIONIEMy TPaXIAHCKUW JIONT, TMPUMEHSIOTCS CPEICTBa BO3ICHCTBUSA C
HETaTHBHBIMHU MOCIEACTBUAMY /I €r0 UMyIecTal,

OO0s13aHHOCTh TPaXJaH IO OTBETCTBEHHOCTH COCTOMT W3 BO3MEIICHUS
ymiep0a, yriatel mTpada U Tomy nomodbHoro. Ho pake B ciryyae HapymeHHS
JUYHBIX HEUMYIIECTBEHHBIX TIPaB TMOTEPIEBIIETO KOMIIEHCAIUS MOPAIBLHOTO
Bpe/a OCYIIECTBIIACTCS ICHbraMHu.

CHsaTHE ¢ NUIa TPAKJAHCKOW OTBETCTBEHHOCTH O3HAYACT BO3HUKHOBEHUE
00s13aTeNbCTBA UMYIIECTBEHHOTO XapaKTepa, KOTOPOe HE OBLJIO 0 COBEPIICHHS
MPECTYIUICHUSI. 3aBUCUMOCTh TIPOSIBISICTCS B MPUCOCIUHEHUN JOTIOIHUTEIHHOTO

00s13aTeILCTBA UM 00pa30BaHWK HOBOTO JIOJTA.

! Aromesa W. 3. Ipaknanckoe npaso. YueOuuk. Tom 1. — M.: Ipocnexkr, — 2020. — C. 213.
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[Ipu >TOM B cllydae HEBBINIOJHEHUS ATUX 0053aTEILCTB OHU HE OYIyT
PacIIpOCTPaHATHCS Ha JILIOTHI, KOTOPhIE OBLIM IPEIOCTABICHBI paHee™.,

Takum oOpazom, IpaBOHAPYIIUTENb JIUIIAETCS UMYIIIECTBEHHON BBITObI, HE
MoJIy4yasi B3aMEH 3KBUBAJICHTHOM.

NMeHHO nosTOMY 0053aHHOCTh UCIIOJHUTH 0053aTENIbCTBO B HAType JaXke B
clly4ae BO3MEIIEHUs YOBITKOB U yIUIaThl MTpada HE CUYUTAeTCs Mepou
IPaXKJaHCKO-TIPAaBOBOM OTBETCTBEHHOCTU. Takasi 00S3aHHOCTb YCTaHABIIMBAETCS
JUTSL TOJDKHUKA HE3aBUCHUMO OT HapyIICHUs TIPaB KPeaUTopa.

B ropuaudeckod nuTepaType BCTPEUAIOTCS pa3lUyHbIE TMOIXOABI K
OTIPENICTICHUIO TIOHSTUSI TPAXKJAHCKOM OTBETCTBEHHOCTH. A Takke, B TEPBYIO
ouepe/ib, 3TO pa3lleJICHUE MPOUCXOIUT MO TMPU3HAKAM TOJOXKUTEIBHOCTH H
OTPULIATEIBHOCTH.

C Touku 3peHHus NPaBOBEIOB, MOJ TPAKIAHCKOM OTBETCTBEHHOCTHIO B
NO3UTUBHOM CMBICJIE CJIEAYET TOHUMATh TO COCTOSIHUE JTOJ>KHUKA IPU KOTOPOM OH
00s3aH BBITMIOJIHATH CBOU 0053aTENIbCTBA.

B HeraTuBHOM CMbICIE Tpa)XJaHCKash OTBETCTBEHHOCTh B HETATHBHOM
CMBICJIE PACCMAaTPUBAETCS KAK HAaKa3aHUE IOJKHHUKA, CBSI3aHHOE C HapyLIEHHUEM
paBUJI IOBECHUS.

bonee rmybokoMy TOHMMaHHIO TOTrO, 4YTO TaKoe TpaxJaaHCKas
OTBETCTBEHHOCTh, CIIOCOOCTBYET M3YUEHHE €€ OCHOBHBIX NMPHU3HAKOB, K KOTOPHIM
MPUYUCIISIIOT:

1) OcoOeHHBIN BUI FOPUANIECCKON OTBETCTBEHHOCTH

2) Takoii BUA OTBETCTBEHHOCTH IPEATNOIAraeT TOJBKO HMYIIECTBEHHOE
HaKa3zaHUe JOJKHUKA,

3) JHOomKHHMK KakK JIMYHOCTh HE JOJDKCH OBITh Haka3zaH (Hampumep,
WCITOJIHEHUE TPUHYIUTEIBHBIX PadoT).

4) Tlo xakoit OBl mpUYMHE TMPaBO HE OBUIO HAPYIICHO (JTUYHOE

HCUMYIICCTBCHHOC HJIN I/IMYHIGCTBGHHOG), HaKa3aHUC HOOJIKHO BbIPpaXKaTbCA

!Crynenueckas 6ubmmorexa omnaitn 2013 — 2022. — Pexxum moctyna : URL: http://studbooks.net/45925/prav. (nata
obpamenus 20.05. 2022)
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UCKIIIOYUTEIBHO B HMMYIIECTBEHHOM 3KBUBAJIEHTE, KOTOPBIM SBJSETCS Jt00as
OIpeJIeICHHAs! BEIlb U €€ IEHEXKHBI SKBUBAJICHT.

5) OTHOIICHUS OJKHHUK-KPEAUTOP JOJIKHBI CTPOMTBCS HA YCIOBHUSX
paBEHCTBA.

[IpuBneKaTeIbHOCTh IPAKIAHCKO-IIPABOBOI OTBETCTBEHHOCTH 3aKJIIOYAETCS
B TOM, YTO OHa YCTaHaBJIMBAE€T OTBETCTBEHHOCTb YYACTHUKOB TIpaXTaHCKUX
OTHONICHWI Tepesn IPYyrdMU YYacTHHUKaMH, TO €CThb BUHOBHOW CTOPOHOH mepen
NOTEPIEBIINM.

Orta Kareropusi BUHBI BBITEKAaET M3 PAaBEHCTBA CYOBEKTOB TIPaXAAHCKUX
OTHOIICHHH, B3AMMHOCTH UX MPaB U 00513aHHOCTEM.

Ecnu ucxoauTh U3 BBIMIEU3IOKEHHOTO0, TO 0o0Jiee TOJHOE OmNpe/elieHUue
IPXIAHCKOM  OTBETCTBEHHOCTHM  JODKHO  OTpakaTb  TMO3UTHBHBIA |
PETPOCIIEKTUBHBIN MOAXO K ’TOMY TEPMUHY.

I'paxxganckas OTBETCTBEHHOCTh IMpPEACTaBIsSeT CcOOOW 0COOBIA  BUT
IOPUINYECKON OTBETCTBEHHOCTH, B KOTOPOIl OTHOLIEHUS MEXKIAY KPEIUTOPOM H
JOJKHUKOM PAaBHBI U OTOOPaXKAIOTCS TOJIBKO B UMYIIIECTBEHHOM SKBHUBAJICHTE.

Kpome Toro, rpaxkaaHckoe MpaBOCO3ZHAHUE — 3TO OTBETCTBEHHOCTH 3a CBOU
oOs3aHHOCTH. B ciydae HapylieHHs WM HEBBIIOJHEHUS 0053aTeNbCTB K
HapYLIUTENO MPUMEHSIOTCS CaHKIUMU C LEJIbI0 BOCCTAHOBJICHHS  IpPaB

IMOTCPIICBUICTO U BOBMCHICHUA IIPUINHCHHOI'O BpCaa.

1.2. Buabl 1 GpopMblI rpakIaHCKO-TIPABOBOH 0TBETCTBEHHOCTH

Ha otnenpHble BUABI 1O pa3IWYHBIM OCHOBAaHUSIM MOXET OBITh
KJIaccu(UIMPOBAHA TPAXKIAHCKO-TIPABOBAsI OTBETCTBEHHOCTb.

CymiecTByeT J1Ba BUa IPpakJJaHCKO-TIPABOBOM OTBETCTBEHHOCTH:

— IOTOBOpPHAsi OTBETCTBEHHOCTb;

— BHCAOroBOopHasa OTBETCTBCHHOCTD.
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DTy IBa BUJA OOCIYKUBAIOT UMYIIECTBEHHbBIE HHTEPECH IOTEPIIEBIIETO 32
CYET NPABOHAPYLIMTENs. TeM He MeHee OHM HMEIOT KpailHe CyIEeCTBEHHBIE
pazmunms’.

BHe0roBopHas OTBETCTBEHHOCTh HACTYNAET, KOTAA Bpel INPUYMHEH
JUYHBEIM ~ HEUMYLIECTBEHHBIM M MMYLIECTBEHHBIM  IIpaBaM  CYOBEKTOB
IPaXIaHCKOTO IPaBa, KOTOPhIE HOCAT a0COIIOTHBIN Xapakrep.

HauGonee BaXKHBIM KPUTEPUEM JUIS BHEJOTOBOPHON OTBETCTBEHHOCTH
ABIISIETCS TO, YTO CTOPOHLI HE MMEIOT MEXIY COOOH JOTOBOPHBIX OTHOILEHUH U
ymep6 OymeT HaHeCeH B pe3ylbTaTe JeHCTBMH HHUKAK HE CBS3aHHBIX C
HApYILIEHUEM JIOTOBOPHBIX 003aTENIbCTB.

CTOpOHBI TaKOr0 JOroBOpa 00IaNaroT J0CTATOYHO OOJIBIIONH CBOGOMOM IIpH
BBI6OpE (POPM Ipark1aHCKO-TIPABOBOI OTBETCTBEHHOCTH.

Eciu paccMaTpuBaTh pasidyusl MEXKAy JOTOBOPHOH M BHEIOTOBOPHOM
OTBETCTBEHHOCTBIO, TO B OCHOBHOM BHEJOTOBOpHAs SBJIAETCA OOJIee CTPOroi u
YperyIMpoBaHHON UMIIEpPaTHBHBEIME HOpPMaMH IIpaBa. Tak e IpH HaIM4YuH Oolee
OJIHOTO JIOJKHUKA OTBETCTBEHHOCTH OOBIYHO HOCUT JOJIEBOI XapakTep.

HecoGmoieHre  yCIIOBUI [OrOBOpa MOKET HPHMBECTH K HAPYIIEHHIO
00513aTeNbCTB, KOTOPHIE IOSBMIIUCH MEXKIY CTOpoHAMHU. I BO3HUKHOBEHHMS
JIOTOBOPHOM OTBETCTBEHHOCTH HEOOXOJMMO BCETO OJHO YCIOBHE, U 3TO
HapyLIEHHE J0rOBOPA.

B 3aBHCHMOCTH KOJMYECTBA JIUIl HA CTOPOHE NOJKHUKA OTBETCTBEHHOCTh
HOIpa3ae/seTCs Ha TPU Pa3INYHbIX BHA:

— cybcuauapHas OTBETCTBEHHOCTD;

— JI0JI€BAs OTBETCTBEHHOCTH;

— CONMAapHas OTBETCTBEHHOCTb.

CybcunuapHas OTBETCTBEHHOCTh IIPUMEHAETCS TONBKO B CIydasx

MPETYCMOTPEHHBIX JIOTOBOPOM HJIA 3aKOHOM.

! Baruua B.A. O Bumax rpakaaHcko-mpaBoBoii otBerctBeHHOCTH. — CI'TOA, 2017. — Peskxum nocryma @ URL:
https://elibrary.ru/item.asp?id=32328118. (nata obpamenust 20.05. 2022)
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Jlist Hecymiero ee Jmua 3To OyAEeT TOJBKO B CIIyd4ae OTKa3a OTBETYHMKA
YAOBJIETBOPUTH JACHEKHBIE TPEOOBAHUS MTOTEPIEBIIETO.

[locne »TOro KpeauTop MJOJKEH OOpaTUTbCS B Cyd W TOMNBITaThCSA
yIOBJIETBOPUTH CBOE TpeOOBaHME IMyTEM 3ayeTa BCTPEYHOTO TpeOOBaHUS WU
OECCIOPHOTO B3BICKAHUS JICHEKHBIX CPEACTB C OCHOBHOTO JOJDKHUKA.

OTOT JOJDKHMK  00s3aH  OMOBECTUTh  OCHOBHOTO  JOJDKHHMKA 10
yIOBJICTBOPECHUSI TPEOOBAHUS, KOTOPOE TMPEIBABISET KPEAUTOpP, a B Clydae
peabsIBICHUS TPEOOBAHUM K TAKOMY JIUIY TPUBJIEYh OCHOBHOTO JOJKHUKA.

B cnydae ecnu OCHOBHOUM NOKHUK HE TMOJTYYUIT YBEAOMIICHHE, OH MOXKET
BBIZIBUHYTh TPOTHB PErpeccHOro TpeOOBaHUS CYOCHIMAPHOTO JOJDKHHUKA Te
BO3PaXKEHUsI, KOTOPbIE OH UMEJT B OTHOIICHUU KPEIUTOPOB.

CymectByer OoJbIIIOE KOJIMYECTBO ClTy4yaeB cyocuuapHon
OTBETCTBEHHOCTH:

1) mnonHBIX TOBapuIIEH, YyYaCTHUKOB OOIIECTBA C JIOMOJHUTEIBHOM
OTBETCTBEHHOCTBIO, WICHOB IPOU3BOJCTBEHHBIX KOONEPATHUBOB MO JOJTaM 3TUX
IOPUINYECKHX JIULL;

2) OCHOBHOro OOIleCTBa B cllydae HECOCTOSTEIHLHOCTH IO €ro BHUHE
JI04epHEro oOIIEecTBa;

3) COOCTBEHHUKOB-YUYPEIUTENEH IO JMA0JraM Ka3eHHBIX MNPEANPUITHI U
YUPEKICHUN;

4) poaurenen (moneuwnTenein) 3a BpeE, MIPUYMHEHHBIN
HECOBEPIIECHHONIETHUMH B Bo3pacte ot 14 no 18 net?.

Hapymenue 1oneBoii OTBETCTBEHHOCTH O3HAYAET, 4YTO KaXIbId W3
OTBETYMKOB OTBEYAET 3a CBOU JECUCTBUS B ONPEAECICHHON CyMME.

Hanpumep, HaclenHMKM TMpUIIEAIIME B HACJIEACTBO OTBEUAIOT MEpes
KpeIUTOpaMu HacleojaTeasl IO JIoAraM Ha CYMMY pEaJbHOM CTOMMOCTH
umyniectBa. [Ipumensiercsi, korja WHOM BUJ OTBETCTBEHHOCTH [JISi HECKOIBKHX

JIUII HE TPEAYCMOTPEH 3aKOHOM UJIM JJOTOBOPOM.

! Baruun B.A. O Buaax rpakaaHcKo-npaBoBoil otBercTBeHHOCTH.— CITOA, 2017. — Pexum mocryma: URL:
https://elibrary.ru/item.asp?id=32328118. (nata obpamenust 20.05. 2022)
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Haubonee crporuii BapuaHT OTBETCTBEHHOCTH — conupapHasi. Kpenurop
MOXKET NPEIbBUTh TPEOOBAHUS KO BCEM JOJKHHKAM COBMECTHO WJIM K JIFOOOMY
U3 HUX B OTIEJIBHOCTH, KaK IIOJHOCTBIO, TAK U B YACTH.

He mnosy4yuBIIME TIOJTHOTO YAOBJIETBOPEHHsSI OT OJHOIO W3 COJIUIAAPHBIX
JIOJDKHHKOB, IMEET IIPaBO TPEOOBAThH HEMOMONYIEHHOE OT OCTANBHBIX .,

Ha nmanHbBIl MOMEHT naHHas OTBETCTBEHHOCTb YCTAHOBJICHA B HMHTEpECax
KPEIUTOPA, [IOCKOJIBKY FAPAHTUPYET EMY FHOPUINYECKYIO 3aIUIIEHHOCTD.

OO6patHoe TpebOBaHME, TO €CTb NIPABO perpecca, OHO BO3HUKAET MPU
cyOcuIMapHOW W COJIUJAPHON OTBETCTBEHHOCTH. Takoil BHJ OTBETCTBEHHOCTH
OOBIYHO HAMpaBJEH HAa BO3BpPAT TOrO, YTO ObUIO BBIMIOJHEHO OJHUM JIMLIOM I10
BHUHE JAPYroro JIMIA.

UtoObl TONYyYHUTH TMPaBO Ha TMOJYYEHHE PErpeccHOro TpebOoBaHMUs,
HEOOXOJMMO BBINOJHUTH JII000€ 0053aTeNIbCTBO, M3 KOTOPOTO BBITEKAET 3TO
TpeboBaHUE.

VYOBITKH, KOTOpHIE BO3HUKIM B PE3yJIbTaTe HCIOJHEHUS 0053aTeIbCTBA
nepel HUM WM 1O €ro BHHBI JPYTUM JIMIIOM, MOTYT OBITh MEpPEOKEeHbI Ha
OTBETCTBEHHOE JIULIO.

PerpeccHblii KpenmuTop — KPEIUTOP MO PErpecCHOMY 00s3aTENbCTBY, paHee
MCTIOJTHUBIIIUN 00513aTeIHCTBA MEepe ] TPETHUM JIUIIOM 3a WM 110 BUHE peain3aTopa
— JIOJKHUKA.

B ocHOBe OTBETCTBEHHOCTH JIEKUT MEPEBO]] YOBITKOB Ha JIUI0, BAHOBHBIX B
X BO3HMKHOBEHUHM U IIPUBJICYCHHE K OTBETCTBEHHOCTH BMHOBHOrO juna. Llens
pPErpeccHOM OTBETCTBEHHOCTH — BOCCTAHOBJICHME HMMYILECTBEHHOI'O ITOJOKECHUSA
JOJDKHUKA, MTOHECUIET0 YOBITKHM BCJIEACTBHE MCHOJHEHHs 00s3aTeiabCTBA WJIU I10
BHHE KpeauTopa’,

C yueTroM TOro, 4yTto CTeNEHb BUHBI M (OpMa HE UMEIOT 3HAYEHUs i

OIIPCACIICHUA pasMcpa FpaH(HaHCKO-HpaBOBOﬁ OTBCTCTBCHHOCTH, HHOrJa M3 3TOI'O

! Jlomuuckas B. B. Ipaknanckoe mpaso. O6beKTH NpaB. YuebHoe nmocodue s 6akanaBpos. — M.: ITpocrekT. —
2020. - C. 162.
2 Baruue B.A. O Bumax rpaxkmaHcko-mpaBoBoii otBerctBeHHOCTH. — CI'TOA, 2017. — Pexxum nocryma @ URL:
https://elibrary.ru/item.asp?id=32328118. (nata obpamenust 20.05. 2022)
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npaBuiia OBIBAIOT HCKIIOUEHHS. ECTh OTBETCTBEHHOCTh, KOTOpas BO3HUKAET W3
COJIMAAPHON OTBETCTBEHHOCTH U CMEIIIAHHAS OTBETCTBEHHOCTb.

He cnoxHO MOHATH, YTO CMENIAHHOW OTBETCTBEHHOCTHIO HA3BIBAE€TCS BpE.l
(YOBITKH), KOTOPBIH BO3HHK 10 BUHE OOCHX CTOPOH.

3a npuurHEeHUE YOBITKOB, IaHHAs OTBETCTBEHHOCTH BKJIIOYAET B c€0sl BUHY
00eHX CTOPOH U HUKAK HE BIUAET HA pa3Mep BO3MEIIEHHUS C YIETOM CTEIIEHU BUHBI
MOTEPIEBIIETO.

Ecnu Obu1 HaHeceH Bpeld, TO BHHOBHBIE JIMIA HECYT COJHUIAPHYIO
OTBETCTBEHHOCTbH MEPE]] MOTEPIEBIINM, TAK KaK HEBO3MOXHO YCTAHOBUTh, Kakas
4acTh Bpe/ia Oblia MPUUMHEHA KAXK/IbIM M3 COYYaCTHUKOB..

OrpomHoe pa3HoOOpasue (HOpM COIAEPKUTCS B TPaxAaHCKO-TIPABOBOU
OTBETCTBEHHOCTH, K KOTOPHIM MO>KHO OTHECTH:

— MIOTEPIO 3aJI0Ta,;

— BO3MEIIEHUE YOBITKOB,;

— BBIIJIATY HEYCTOWKH.

B nocnennee BpeMs B kauecTBe (hOPMBI OTBETCTBEHHOCTH PacCMAaTPUBAIOTCS
IIPOLIEHTHI 33 HELlEJEBOE MCIIOIb30BAHNE TyXKUX JICHET?,

ITon dopmoit TpakIaHCKO-TIPABOBON  OTBETCTBEHHOCTH ITOHHUMAETCS
BBIP@KEHUE TEX BCIIOMOTATEIbHBIX OOpEMEHEHHUH, KOTOpPhIE MOTYT BO3JararoTcs
Ha MIPaBOHAPYILIUTEIIS.

[IpyunHenne Bpena SBISIETCS YHUBEpPCATbHOM (GOPMON T'PaskJaHCKOTO
1paBa, KOTOpasi MOXKET IPUMEHSATHCS BO BCEX CIy4YasiX U B COUYECTAHUU C JPYTHUMU
CaMOCTOSATEILHBIMU (POPMAMH UMYIIECTBEHHON OTBETCTBEHHOCTH.

OrpomHbIe YOBITKH — 3TO HETaTUBHBIA MMYIIECTBEHHBIN yIIepO, KOTOPHIH
BO3HHUKAET BCJCACTBUE HAPYHIEHUS CYOBEKTUBHBIX TPaXIaHCKUX TPaB
OMpEeIeNICHHBIX CYOBEKTOB IPAXKIAHCKOIO MpaBa.

OCHOBHOE TMpaBWJIO BO3MEUIEHUS YOBITKOB — 3TO MNPUHUUII IOJIHOTO

BO3MCIICHUS.

! Bornanosa E. E. I'paxnanckoe npaBo. Yuebnuk. Tom 2.— M.: ITpocnekt, — 2020. — C. 86.
2 I'paxxmanckuit komekc Poccuiickoit @enepanuu. Yacts nepsas : Genepanpubnii ot 30.11.1994 Ne 51-@3 (B pen. ot
25.02.2022) // Cobpanne 3akononarensersa PO. — 1994, — Ne 32. — Cr. 3301
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PeanpHplil ymep0 u ynylleHHass BBIrOAa SIBISIOTCS Pa3HOBUAHOCTBIO
YOBITKOB.

KakoB peanbnbliif yiep06? IT0 pacxojibl, KOTOPbIE MOHECYT ONpe/eICHHbIE
auna 1 OyAyT HECTU OTBETCTBEHHOCTh 32 BOCCTAHOBJIEHHE HAPYILIEHHOT'O MIpaBa.

W3-3a HapylueHus npaBa ynylieHHasi BbII0JIa — 3TO HETOIYUYEHHBIE T0XO/IbI,
KOTOpBIE JIMIIO C HApyLIEHHBIM MPAaBOM MOJYYUIO ObI MPH OOBIYHBIX YCIOBHUAX
Ipa)KJaHCKOro 000pOTa B CIy4yae eCiM ero NpaBo ObLIO COOIIOACHO.

[Ipy HapylmieHMM mpaBa, €CIM JUIO MOJIYYWIO JAOXOJbl IOCIE 3TOrO,
NOTEepHEBIINN BIpaBe TpeOOBaTh BO3MEUIECHUSI YOBITKOB M MOTEPh B pazMepe He
MEHBIIEM, YeM Takue JoXxonabl. MeHHO 3Th yOBITKM KOMIEHCHUPYIOTCS
MOJIHOCTBIO.

CornacHo 3akOHy WM JOTOBOpY HeycToiika (wmTpad, MeHs) — 3TO
OTIpeJICICHHAs] 3aKOHOM HJIM JOTOBOPOM JCHEKHAs CyMMa, KOTOPYIO JOJIKHUK
00s3aH YIUIATUTh KPEAUTOPY B CiIydae HEHUCIIOJHEHHUS WJIM HEHaJJIeXallero
UCIIOJTHEHUsI 00513aTeIhCTRA.

HeycTtolika siBnsieTrcs ogHUM M3 HamOoJiee PaciHpoOCTPaHEHHBIX CIOCOOOB
oOecrieyeHus]  HUCTOJMHEHUS  00s3aTeNIbCTB KAaK B OTHOUIECHUSAX  MEXIY
IOPUANYECKUMU JIUI[AMU, TaK M B OTHOIICHUAX, CKIIAJBIBAIOIIUXCS MEXKIY
IOPUANYECKUMU JUIAMU U TPaKIaHAMH.

HeycTtoiika, MOXeT BBICTYINATh KakK OJlHa M3 (OPM OTBETCTBEHHOCTH, TakK
KaK:

— MOXET B3bICKMBAThCS B CJIy4yae HEHCIIOJIHEHMS WM HEHAJJIEKAIEro
UCIIOJTHEHUSI 00513aTENIbCTBRA;

— KoH(puUCKauMs BKIOYaeT B ce0d OO0sS3aHHOCTH JOJDKHUKA, KOTOPHBIM
HapyIIHUI 0053aTeIbCTBO, TOHECTH JIOMOJHUTENbHBIE MaTepUaIbHbIE YOBITKHY;

— B JIONOJIHEHHWE K YOBITKAM OHO MOXET MPUMEHATHCA IPHU YCIOBHSX,
HEOOXOAMMBIX JIJIsl MPUBJICUYEHUS TPaXkTaHCKO-TIPAaBOBON OTBETCTBEHHOCTH;

— 0053aHHOCTh JOJDKHUKA, KOTOPBIM Hapylmuia OO0S3aHHOCTh IO YIUIaTe
HEYCTOMKH, 00ECIIeYBAETCsl NPUHYX AECHUEM TOCY1apCTBa.

[TomMumo ipoyero, HEYCTOMKA AEIUTCA Ha!

19



— 3aKOHHYIO;

— IOTOBOPHYIO.

Heycroiika, onpenenenHas 3aKOHOM, HE3aBUCHUMO OT TOTO MPEAyCMOTpEeHa
71 00513aHHOCTD €€ YIUIaThl COTJIAIICHUEM CTOPOH, SIBISIETCS 3aKOHHOM.

JloroBopHasi HEYCTOWKa yCTaHAaBIMBAETCS IIOCIE COTJIAIICHUS O0enX
CTOPOH.

CropoHbl 00s3aTeNbCTBA MPUOETAIOT K YCTAaHOBICHHUIO JOTOBOPHOM
HEYCTOWKH B CITydasX, KOTJIa 3aKOHOM HE NPEIyCMOTPEHBI T¢ WU MHBIC CAHKIIHH

3a Kakoe 1100 HapyuicHue.

1.3. Cy0beKTbI rpaxIaHCKO-TIPABOBOH OTBETCTBEHHOCTH

I'paxxnancko-npaBoBass ~ OTBETCTBEHHOCTh —  O3TO  OTBETCTBEHHOCTH
KOHKPETHOTO CyOBbeKTa Tepesa APYTMM PaBHBIM €My CYOBEKTOM KOHKPETHOTO
IPaBOOTHOILIEHHUS Mexay HUMU. OHa pealn3yeTcss B paMKax OXPaHUTEIBHOTO
NPABOOTHOIIICHUS, CYOBEKTaMH KOTOPOrO  BBICTYHNAIOT  MPaBOHAPYIIUTETh
(IOJDKHUK) B KadyecTBe OOS3aHHOIO JUIA M MOTEPNEBIINA (KPEAUTOP) KaK JHUIO
yIIPaBOMOYEHHOE.

XoTsi CyOBEKTOM TPaxJTaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH CUMUTAETCS
JNOJDKHUK, WHOTJAa Ha MPAKTUKE HENOCPEACTBEHHBIM MPUYMHUTEIEM Bpeaa
NOTEPIIEBUIEMY MOKET OKa3aThCs IPYroe JIULO.

Tem He MeHee, NOKHUK OTBEYAET 332 HEHCIOJHEHHE WIM HEHaJlexallee
WCIIOJIHEHHE 0053aTeNbCTBA TPETHUMHU JIMIIAMH, HA KOTOPBIX OBLIO BO3JI0KEHO
UCIIOJHEHUE, €CJIM 3aKOHOM HE YCTAaHOBJIEHO, YTO OTBETCTBEHHOCTb HECET
SBJISIIOLLEECS] HEMOCPEACTBEHHBIM UCIIOTHUTENEM TPETHE JUILO.

Hamnpumep, mo 10roBopy TpaHCHOPTHOW SKCHEAUIUU SKCIEAUTOP MOXKET
MIPUBJICYb K UCIIOTHEHUIO CBOMX OOS3aHHOCTEH TPEThE JIUII0, UTO HE OCBOOOKIACT
AKCHEAUTOPA OT OTBETCTBEHHOCTH MEPE KJIMEHTOM 32 BBINOJIHEHHE 10T0BOPA

ITox rpak1aHCKO-TTPaBOBOM OTBETCTBEHHOCTHIO peACTaBIsACTCS

OTBETCTBEHHOCTb, KAKOTO JINOO KOHKPETHOTO CyObEKTa Mepe]] BTOPHIM CYOBEKTOM,
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paBHbIM eMmy. JIOIDKHUK W TOTepHeBIIMNA OyAyT CUUTAThCs CyOBbEKTaMU
rpaXk JaHCKO-TIPABOBO OTBETCTBEHHOCTH.

[ToTepneBmIUMH B TaKOM 0053aTEIBCTBE MOTYT BBICTYNATh

— (u3HUecKue Inua,;

— IOPUANYECKUE JTULIA;

— FOCY1apCTBO;

— MYHUIUTIAJIbHBIE 00pa30BaHMUS.

Kak mnpaBuno, ¢usnueckoe U0 — OSTO HHAUBHUJA C TpakJIaHCKOU
PaBOCYOBEKTHOCTHIO U TPAXKIAHCKUM CTATYCOM.

Du3NYECKUe JUIA ACNATCA HA KATETOPUH:

— TIOJTHOCTBIO JIEECTIOCOOHBIE U HECOBEPIIEHHOJIETHUE B Bo3pacTe oT 14 10
18 meT;

— MIPU3HAHHBIC HEIEECIIOCOOHBIMH;

— »He nocturmiue 14 ier.

JleecnocoOHOCTh — 3TO CIIOCOOHOCTH CAMOCTOSITEILHO, CBOUMH JICHCTBHSAMH
npuoOpeTaTh U OCYIIECTBISATh IpaBa yenoBeka. Co3naBath s ce0st 00s13aHHOCTH
WJIM BBIIOJIHSAThH UX.

OHa BO3HHUKAET B MOJIHOM 00BhEME C HACTYIUICHUEM COBEPIICHHOJETHS, T.C.
0 JIOCTW)KEHUHM BOCEMHAJUATWIETHEr0 Bo3pacta. HoO CylliecTBYylOT Hekue
YCIJIOBHS, TIPH KOTOPBIX JEECIIOCOOHOCTh MOXKET HACTyNaTh paHee, 4eM B 18 Jet:

— B pe3y/bTaTe BCTYIUICHHS B OpaK;

— B PE3YJIbTATE YMAHCHUIIAIIUH.

MaioneTHue JeTd B Bo3pacTe OT 6 JIET, a TakKe HECOBEPIIEHHOJIETHHUE 0
14 ner SBNAIOTCS TOJTHOCTBIO HEJISIUKTOCIIOCOOHBIMH — OHH HE HECYT
OTBETCTBEHHOCTH 3a TMOCJIEJACTBUS CBOMX JeHcTBU. He Hecyr oHU H
UMYIIECTBEHHOW 00sS3aHHOCTH BO3MECTUTh MPUYNHEHHBINH UMH Bpea. JIFoboi Bpen
HAHECCHHBIM UMU JIOJDKCH OBITH BO3MEIICH.

[IprynHEeHHBIN TaKOW Bpeld, HECYT UX POJAUTENN, YCHIHOBUTEINU U OMEKYHBI,

CCJIM OHHU HC JOKAXYT 4YTO 0053aTEIBCTBO OBIIIO HapyaicHoO HEC I10 NX BHHC.
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Ponutenu (ychlHOBUTENM) WM OINEKYHBI JOJKHBI BO3MECTUTh BpE/l,
HAaHECEHHBINM MX peOeHKy. DTO O3HAa4yaeT TO, YTO OHM HECYT OTBETCTBEHHOCTH 3a
BOCIIUTaHHUE CBOETO peOeHKa.

[Ipu3HaiiTe, 4TO HECOBEPILICHHOJIETHUE B BO3pacTe OT 14 no 18 et moryt
OCO3HABaTh 3HAYEHUE CBOUX JICUCTBHI, MOATOMY OHHU HECYT OTBETCTBEHHOCTH IO
HUCKy O Bo3MelleHuu Bpeda. Ho ObIBaIOT M Takue CUTyallMH, KOrjJa MOJPOCTOK
MOKET He MMETh COOCTBEHHOTO 3apaboTKa UM UMylIecTBa’.

Kpome Toro cnenyer OTMETUTb, YTO OTBETCTBEHHOCTH 3a NMPUYMHEHHBIN
Bpel MOXET OBITh BO3JIOKEHa Ha ero pojaurtened (yChIHOBUTENEH), WIH
noneunTeneil. B JaHHOM cilydae OTBETCTBEHHOCTh HACTyHmaeT Ha OO0IuX
OCHOBaHMSIX.

YOuiicTBO OIIGHUBAETCA KaK HapylleHHe OO0S3aHHOCTH POJUTENEH I10
BOCITUTAHHIO U HAJ30PY 3a PEOCHKOM.

Opunnyeckue numa MoryT OBITh YYaCTHUKAMM T'PakIaHCKO-TIPABOBBIX
OTHONICHUH U CyOBhEKTaMU I'PAKIaHCKO-TIPABOBOI OTBETCTBEHHOCTH.

KOpuanyeckuM uioM SIBJISIETCS OpraHU3allMOHHAs €MHUIA, 00JIa1aroIast
IPaBOCYOBEKTHOCTBHIO, KOTOpasi BiaJeeT WIM B COOTBETCTBUM C HWHBIM
UMYLIECTBEHHBIM IIPABOM OTAEIbHBIM HEABHKMMBIM HMYIIECTBOM, OTBEYAET I10
CBOMM 00513aTE€IHCTBAM B OTHOIIIEHUH TOTO MUMYIIECTBA, MOXKET OT CBOETO UMEHH
npuoOpeTaTbh HMYIIECTBEHHbIE M JUYHBIE HEUMYIIECTBEHHBIC IIpaBa, HECTH
00513aHHOCTH, OBITh UCTEIl U OTBETYHK B CYJE.

IOpuanueckue nuua 101KHBI UMETH:

— coOcTBeHHBIN OaaHc(0I0IKET);

— c4eT B OaHKe.

Kpowme Toro, BeIAENSAIOTCS ClIEAYIOIIUE NPU3HAKHA:

1. CTpykTypHOE €IMHCTBO O3HAYaE€T, YTO IOPUIUYECKOE JIMIIO BHICTYNAET B
IrpakJaHCKO-TIPABOBBIX OTHOIIEHUAX KaK €IMHOE Leiioe. Takke, HpUInYecKoe

JIMIIO UMEET YETKYIO U YCTOMYHUBYIO CTPYKTYPY, 3aKPEIUICHHYIO B OINPEICIEHHBIX

! Kamprmanckuii B. 1. T'paxnanckoe paso. — M.: FOHUTU-JIAHA, 2019 r. — C.53.
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TOKYMEHTaX, a AEATEIBbHOCTh BCEX CTPYKTYPHBIX MOJAPA3AECICHUN FOPUINYECKOTO
JIMIIA TOJYMHEHA OpraHaM YIpaBJICHUS.

2. IlonsATHE CaMOCTOSTEIBHOM TPa)XAaHCKO-IIPABOBOM OTBETCTBEHHOCTHU
COCTOUT B TOM, UTO [0 CBOMM 00513aTeIbCTBAM IOPUIUYECKOE JIUIIO OTBEYAET BCEM
MMYILECTBOM U BCEMHU CBOUMU aKTUBAMU.

DTO MOHATHE BKIIOYAET B €0l OTBETCTBEHHOCTh IOPUIUUYECKUX JIUIl BCEH
CBOEH  COOCTBEHHOCTBIO.  YUpEIUTENW WIM COOCTBEHHUKH  HUMYIIECTBA
IOpUJIMYECKOTO  JIMI[a HE HEeCyT OTBETCTBEHHOCTH TI0  00s3aTeahCTBaM
IOpMNYECKOTO JHIal,

3. HmymiecTBo MOpUANYECKOTO JIMIIAa HAXOJIUTCS B COOCTBEHHOCTH Ha
BEII[HOM TIpaBe: MpaBe XO3SHUCTBEHHOTO BEJCHUsI, MPABO COOCTBEHHOCTH, IpPaBe
ONEPATUBHOTO YIPABJICHHUS.

4. BpICTyIUICHHS IOPUAUYECKUX JUI[ OT CBOETO HWMEHH IMPEJIoararoT
BO3MOXKHOCTb ~ IOPHUJMYECKOTO  JIMIIa  NpUOOpeTath W OCYIIECTBIATH
UMYIIECTBEHHBIE TIpaBa, B TOM YHCJE 3aKJII0YaTh TIPaKIaHCKO-TIPABOBbHIC
JIOTOBOPBI C TpaKJIaHaMU WM 00s3aTeNbCTBO Tepe] HUMHU. ['apaHTuu TpaB Ha
MMYIIECTBO,

JletictBusi paOOTHUKOB IOPUAMYECKOTO JIMIIA — OTO JESITCIBHOCTh HX
pPabOTHUKOB, HEOOXOJMMBIC DSJIEMEHTHI TPABOHAPYIIEHHS: IPOTHBOIPABHOCTD
JNEUCTBUN, TPUYMHHAS CBA3b W BHHA — YCTAHABIMBAIOTCA NPUMEHHUTEIBHO K
JIEHCTBUSM KOHKPETHOTO PabOTHHKA, KOTOPBIA MIPUYUHIIT BPE.

l'ocynapcTBO HECET OTBETCTBEHHOCTh IO CBOMM O0S3aTE/IbCTBAM B ClIydae
UX HEHAJJIeXKAallero HCIOJHEHUs, TaK Kak SBISETCS CYOBEKTOM TIpaKJaHCKO-
IIPaBOBOM OTBETCTBEHHOCTH.

Ha rocymapcTtBo Bo3maraercs oOOS3aHHOCTh 110 HWCIIOTHEHHIO CBOMX
00s3aTENBCTB B CJIy4ae WX HEBBIMOJHEHUS, TaK KaK OH SBIAECTCS CyOBEKTOM

IPaK1aHCKO-TIPABOBOM OTBETCTBEHHOCTH.

! Ceprees A. Il. DneKTpoHHOE W3]aHME Ha OCHOBE: | paskIaHCKOE MpaBo: yueOHMK: B 3 T. — M3maTenscTso
Ipocmekt, 2018. — Pexxum moctyma :URL: https://www.book.ru/book/917360. (nara obpamenus 22.05.2022)
2 ®omuuesa H. B. I'paxaanckoe npao. O6mmas 4actb. YUeOHUK M IPAKTHKYM ISl GaKalaBpUaTa M CreIUaINTETa.
— M.: FOpaiir, 2019. — C. 211.
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Poccuiickoe roCyAapcCTBO, CyOBEKT Poccuiickont depnepanuu,
MYHHUIIMIAIBHOE 00pa30BaHUE OTBEYAIOT [0 CBOMM 00513aT€IbCTBAM UMYIIECTBOM,
KpOME€ HMYIIECTBAa 32 CO3JAHHBIMM HUMH IOPHIMYECKHE JMLIAMH Ha IpaBe
XO35ICTBEHHOT'O BEJCHUS WJIM ONEPATHUBHOIO YIPABJIEHUS, a TAKXKE MMYILECTBA,
KOTOPO€ MOKET HAXOAUTHCS TOJBKO B TOCYAAPCTBEHHOM WM MYHHUIMIIAIBHON
COOCTBEHHOCTH.

OOpaieHusi, KOTOpble KacalTCid B3bICKaHHMS Ha 3€MIII0 M JIpyrue
OPUPOJHBIE PECYPCHI, HAXOIAIIMECS B TOCYAAPCTBEHHOW WJIM MYHULHNAIBHOU
COOCTBEHHOCTH, MOTYT OBITh pa3peleHbl 3aKOHOM.

Cyb0bexTsl Poccuiickoit @epepaniuy ¥ MyHHUIMNAIbHbIE O0pa3oBaHUs HE
HECYT OTBETCTBEHHOCTH APYr NEpea JpyroM, a Tak ke co3naHHble Poccueil,
cyobekramu Poccuiickoit  ®Denepanuy, MYHHUIMNAIbHBIMU  OOpa30BaHUAMHU
IOpUIMYECKHE JIMIA HE OTBEYAIOT IO CBOUM 0053aTENbCTBAM.

OTBETCTBEHHOCTh, KOTOpasi MOKET OBITh YCTaHOBJIEHA MO 00S3aTEIhCTBAM
CO3JaHHBIX MMM HOPHIMYECKHUX JIMI, HACTYMAeT IO 00s3aTeIbCTBAM Ka3eHHOT'O
NPEINPUSATUS TPU HEJTOCTATOYHOCTH €0 UMYIIECTBA, a TAaKkKe M0 005A3aTeNIbCTBaM
YUpEXKACHU B Cllydae OTCYTCTBUSL y HETO JEHEKHBIX CpeACTB. B ciyuae
0aHKPOTCTBAa YHUTAPHBIX MPEANPHUATHIA, TOCYJAPCTBO OYIET HECTH aHAIOTHYHYIO
OTBETCTBEHHOCTh,

ITpu paccmorpenuu ctatbu 16 'K PO M0OXHO TOHATH, YTO Takue yOBITKH,
IIPUYMHEHHBIE TPAKIAHUHY WIM IOPUANYECKOMY JIMILY B PE3YJIbTATE HE3aKOHHBIX
nercTBui  (Oe3MeWCTBUA)  TOCYNApCTBEHHBIX  OPraHOB,  MYHHIIUIATBHBIX
0o0pa30oBaHUN WJIM JTOJDKHOCTHBIX JIMI[ 3THUX OPraHOB, IMOJJIEXKAT BO3MEIICHUIO
Poccuiickoit ®@eaepanueid, COOTBETCTBYIOIIUM CYOBEKTOM WM MYHULIMIAIBHBIM
oOpazoBanueM. Eciu 3TO rocynapcTBo WM MYHUIIMIAIUTET, TO OHU MOTYT OBITH

B3bICKaHbI ¢ Poccuiickoit denepainu, COOTBETCTBYIOIIUM CYOBEKTOM.

! paxkmanckuii konekc Poccuiickoit @enepanun. Yacts nepsas : Penepanbubiii ot 30.11.1994 Ne 51-D3 (B pen. ot
25.02.2022) // Cobpanne 3akononarensersa PO. — 1994, — Ne 32. — Cr. 3301
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JIns  OTBETCTBEHHOCTH 3a Bpel, MNPUYMHEHHBIM HENPaBOMEPHBIMHU
JNEUCTBUSIMA  OPraHOB  CIIEACTBUS, IPEABAPUTEIBHOIO  pAacCICIOBaHUS U
IIPOKYpaTypbl YCTAHOBJIEH OCOOBIN MOPSIIOK.

IIpy OTCyTCTBMM BHHBI JOJKHOCTHBIX JIMI[ BpEl, NMPUYMHEHHBIA TaKUM
oOpa3omMm, Bo3meniaercs. Eciau OH mpuUYMHEH NpH OCYLIECTBIECHUU MPaBOCYAUS,
BHHA Cy/IbH JIOJKHA OBITh YCTAHOBJIEHA BCTYMHBIIHUM B CHIIY ONPEACICHUEM CY/a.

[lonsiTHE  TpakJaHCKO-TIPABOBOM  OTBETCTBEHHOCTH TrOCyAapcTBa  3a
NPUYMHEHHBIA BpeA MOKHO OBITh YYTEHO MPU HAJIMYMK OOIIMX OCHOBAHMM
OTBETCTBEHHOCTH.

Takum 00pa3zoM, pazMep Bpeaa U HATMYUE TPUUMHHO-CIIEICTBEHHON CBSI3U C
JESTENbHOCTBIO TOCY/AapCTBa JOJKHBI OBITh JI0OKa3aHbl. ['OocyqapcTBO MOXKET
yTBEPKAATh OTCYTCTBUE BUHBI, €CJIA 3aKOH HE MPETYCMATPUBAET OTBETCTBEHHOCTH

0e3 BHUHBI.

2. [IpuHIMINIBI M 0COOEHHOCTH IPAKAAHCKO-TPABOBOH 0TBETCTBEHHOCTH

2.1. lIpyHIUNBI TPAKIAHCKO-TIPABOBOIl 0TBETCTBEHHOCTH

[Io MoeMy MHEHHIO, ISl TOSICHEHUS CYIIHOCTH TI'Pa)XJaHCKO-IIPaBOBOU
OTBETCTBEHHOCTH HEOOXOIMMO OCTAHOBUTLCS Ha €€ MPUHIIMIAX ™.

3aKOH O IOPUIUYECKOW OTBETCTBEHHOCTH — OTO HE JIO3YHTH WU
TpeOoBanus, a ob6mwue mnpuHOUNbl. OHU JODKHBI TOOMIPATH IMPABOMEPHOE
MOBEJICHUE U HAIPABJIATH MPOLECC PETYIUPOBAHUS OTHOLICHUN, BOZHUKAIOIINX B

pe3yJibTaTe MPaBOHAPYIIEHU; C TPUMEHEHUEM MEpP HaKa3aHUSI.

Ipaxnanckuii koneke Poccuiickoii Menepanmn (dactb neppasi): Penepanbublii 3akoH ot 30.11.1994 Ne 51-D3 (B
pen. ot 25.02.2022) // Cobpanne 3akonogarensctsa PO. — 1994, — Ne 32. — Cr. 2566.
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[IpuHUIUITBI TPAXKIAHCKO-TIPABOBOI OTBETCTBEHHOCTH SIBJIIFOTCS OCHOBHBIMU
UJEAMH, BBIPAKAIONIUMU CYITHOCTh, XapakTep U HAa3HAYCHUE JAHHOI'O MPaBOBOTO
WHCTUTYTA.

Becy npuHIMn cBsizaH ¢ APYrUMU TPUHIUIIAMH, €CJIA HET BO3MOXHOCTHU
BBIJICJIUTH TJIABHOE M BTOPOCTEIIEHHOE, BA)KHOE M HEBAXXHOE, TO BCE OHU PABHBI
TPYT APYTY™.

Onnako B Hay4yHOM JHMTEpaType BCE K€ MOXHO HAWTH yKa3aHHE Ha
OCHOBHBIC MPUHITUTIBI FOPUIUYECKON OTBETCTBEHHOCTH.

B Hayke HE CIOXWUIOCH €IUHOTO MHEHHUS O TOM, CKOJIbKO TMPUHITUIIOB
OTBETCTBEHHOCTH CYIIECTBYET, TOITOMY T'PaKJIaHCKO-TIPaBOBasi OTBETCTBEHHOCTh
OCHOBaHa Ha CJEAYIOLUX MPUHIIUIAX:

1) CootBeTcTBHE pa3Mepa U THKECTH HaAKa3aHWs, HalaraeMoi Ha
IPaBOHAPYIINUTEIS 3a COBEPIICHUE MPABOHAPYIICHUS. DTOT MPUHIMUIM SIBISCTCS
OJIHUM U3 MPOSIBICHUIN OOLIETPABOBOTO MPUHIIUIIA CIIPABEIMBOCTH.

2) TlomHast cymMma BO3MEINEHHUS KPEAMTOPAMHU WM IMOCTPAJABIIMMHU OT
NPUYMHEHUS BpEJa UMYIIECTBEHHbIE TOTepU. CaMoe TJIaBHOE MPOSIBJIEHUE TAKOTO
NPUHIIMITA — TPUHIUI TOJTHOTO BO3MEIEHUS YOBITKOB U Bpea.

3) BHHOBHOCTH B I'pa)IaHCKO-IIPABOBOM IIpPaBe, YCHIICHHAs MPE3yMIIIHCH
BUHOBHOCTH MPABOHAPYILIUTEIIS.

4) HeoTBpaTUMOCTh TPaXJTaHCKO#M OTBETCTBEHHOCTH. OCHOBHBIC IICJTH ITOM
KOHIIETIIIMU: B KaXJIOM cliydae OOOCHOBAaHHOTO OOpaIieHusi MOTEPIEBIIETO OT
MPUYMHEHUS] Bpela B IMpeenax MOMJICKAIIEr0 CpoKa HCKOBOM JIaBHOCTH 3a
3alMTOM B CyJ Ha BHUHOBHUKA Bpela JOJKHBI pEaIbHO BO3JIAraTtbCs
COOTBETCTBYIOIINE MEPBI IPAXKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH.

5) OcHOBHas 11eJTh — JIOKJTM30BAaTh HETATUBHBIC IMOCIICCTBUS TIPU YJACTHH
B NMPABOOTHOIIEHUH MHOKECTBA JIUI] HA «MCXOJHOM» MPaBOHAPYILIUTEIIE.

6) PaBHOe oOecrnedeHne Tpa)KTaHCKHMH TIPABOBBEIMH MEpPaMU 3alllUThI
pa3HbIX POpM COOCTBEHHOCTH U PA3IUMYHBIX OPraHU3alMOHHO-TIPABOBBIX (hopMax

IOPpUANYCCKUX JINUII.

"Yepkyn E. B. [IpUHIMIBI TpakJaHCKO-TIPABOBON OTBETCTBEHHOCTH // Momoytoii yuensrii. — 2019. — Ne 2, — C. 214,
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7) I'paxxnaHckasi OTBETCTBEHHOCTDh 332 OJIMHAKOBBIC NMPAaBOHAPYIIICHUS paBHA
pa3Mepy Tpa)kIaHCKO-TIPaBOBON OTBETCTBEHHOCTH PA3HBIX MO MPAaBOCYOBEKTHOCTH
HapyLIUTEIIEH.

8) CornameHue o MpeKpalleHUH WM OTPAHUYCHUH TPaKIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH 32 YMBIIIEHHOE HApYIIEHUE 00513aTeNbCTBA HUYTOKHO

9) BosMmerenue yiiepda B cliydyae HEHCIIOJIHCHHs 0053aTeIbCTBAa U yIUIaTa
HEYCTOWKH 3a €ro HEWCIIOJHEHHWE OCBOOOXKIAIOT IOJKHHKA OT HCTIOTHEHHS
00513aTeNILCTB B HAType, a BO3MEIIECHHE Bpea MPU HEHAJJICKAIIEM HCTIOTHEHHUH
00s13aTeNIbCTBA — HE OCBOOOXIAeT JMOJDKHUKA OT HMCTIOJHEHHS 00s3aTeNbCTBA B
HaType.

10) HckmountensHas NIEPCOHAITH3ATIHS TpakIaHCKO-TIPABOBO
OTBETCTBCHHOCTH.  TakuM  o0Opa3oM, KaXAbli  CYOBEKT  Tpa)KJTaHCKUX
NPaBOOTHOIICHWH HECET OTBETCTBEHHOCTh 32 CBOM 0053aTEIhCTBA, & TAKKE CBOIO
JEeSITEHHOCTb.

[IpuMeHUTENBHO K TPaXKAAHCKOMY MPaBy HOPMBI OTBETCTBEHHOCTH MOTYT
coJiepKaThCsl HE TOJIBKO B 3aKOHE, HO U MPElyCMaTpUBAThCS YCIOBUSIMU JTOTOBOPA.

CyTb npUHIIHIA 32aKOHHOCTH 3aKJII0YAETCS B CIIETYIOIIEM:

1) HmenHo crenuangbHble OpraHbl pPEIIAIOT BOIMPOCHI  HCIOJHEHUS
HEYCTOWKH, HaXOIAIIMECS B UX BEJACHHUH IOCJIE MOIYYSHHUS OTYeTa JODKHHUKA U
MOTEPIEBIIETO.

2) HeonmHo3HauHble MEpbl OTBETCTBEHHOCTH MOTYT OBITh MPUMEHEHBI
TOJIBKO K JIUILY, COBEPIITUBIIIEMY MPOTHBOIPABHOE JICHCTBUE.

3) B cooTBeTCTBHU ¢ 3aKOHOAATEIHCTBOM HIIM JIOTOBOPOM OTBETCTBEHHOCTH
U €€ YCTAaHOBJICHHE JIOJDKHBI OCYIIECTBIATHCS B TMOPSAKE, YCTAaHOBICHHOM
3aKOHOM MJTU JIOTOBOPOM.

HesaBucumo OT pa3iaudHBIX  OOCTOSITENHCTB, JIMIIO OTBEYAET 34
00s13aTENbCTBA B JIIOOOM CITydae.

Hewns0exxHOoCTh OOpaTHOW CWIIBI O3HAYAeT, YTO HU OJWH TPOCTYNOK HE

JOJDKCH OCTaBaTbCsA Oe3HaKa3aHHBIM.
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Korama B rocynmapctBe ObLIO BpeMsl TOTaJUTapu3Ma, OHO HE CUHMTAJIOCh
OTBETCTBEHHBIM CYOBEKTOM, MOJICKAIINM HAKA3aHUIO 32 CBOM JehcTBUsA. [laHHas
TEMa CTajJa AaKTyaJlbHOM TOJBKO B CBS3M C MPOBO3IJALIEHUEM IPABOBOTO
rocynapcrsa.’

N B cneactBue  3TOrO, BO3HUKAET IPUHLMI  CHPABEIJIMBOCTH
OTBETCTBEHHOCTH. DTOT JOKYMEHT O3HA4YaET, YTO OTBETCTBEHHOCTD 3a HAPYILECHUE
KOHKPETHOM 0053aHHOCTH YCTAaHOBJIEHA CIIPABEIMBOM MEPOIl OTBETCTBEHHOCTH.

B I'K PO® 3akpersieH MNOpUHUUI KOMIIEHCAMUM YOBITKOB, KOTOPBIU
conepxkurcs B cT. 15 I'paxpanckoro kojaekca PD o Bo3MmemieHuH YOBITKOB,
COTJJACHO KOTOPOMY JOJDKHUK JOJDKEH IIOJHOCTBIO KOMIIEHCHUPOBATh BECh
peanbHbIi yiepd U ynyleHHYIO BBITOJIY KPEAUTOPA.

I'paxxiancko-nipaBoBasi OTBETCTBEHHOCTh — 3TO BaKHbIM mnpuHoun. Kak
paBUjI0, MPUMEHEHUE TAaKOW OTBETCTBEHHOCTH BCErJa CBA3aHO C BO3MEILIECHHUEM
yiep0a 1 yriaTol HEyCTOUKH.

['maBHBIM IPU3HAKOM T'PaKTAHCKO-TIPABOBOW OTBETCTBEHHOCTH SIBIISIETCS
COOTHOIIIEHHE pa3Mepa OTBETCTBEHHOCTH K pa3Mepy yiepoa wiu Bpesa.

Kak yxaseiBaer B cBoux tpymax Pagpko T. H. «I['paxkmancko-tipaBoBas
OTBETCTBEHHOCTh MPEACTABISIET COOOW BUJ CAHKIMU B BHJE MPABOOTHOIICHHS,
XapaKTepU3yIOIMUICsS HeOIAaronpUsITHEIMU MaTepUaTbHBIMU TOCIEACTBUSIMU ».

B rpaxxnancko-npaBoBOW OTBETCTBEHHOCTH €CTh TPU OCHOBHBIX IIPU3HAKA:

1) HeraTuBHBICE TIOCIEACTBHSI HAa CTOPOHE MpaBoHapymuTens. [
MIPAaBOHAPYIIUTENS] HEOJArONPUATHBIMU MOCIEACTBUSAMU SIBIISIIOTCA yMaJCHUE €ro
UMYIIECTBA IyTeM O€3BO3ME3JHOI0 M3BATHUS WM JIMIIEHHUS JUYHOTO Xapakrepa,
MOJIPBIB JIEJIOBOM pemyTaluy U ocialiIeHne MO3ULIUNA Ha PhIHKE MPOJaKH TOBApPOB
MPEINPUHUMATEIBCTBA.

2) OOBUHEHHE B COBEPIICHHH NPAaBOHAPYIICHWS W €ro CyObeKTa.
YcraHOBIIEHHE  MEphl  OTBETCTBEHHOCTM  O3HA4aeT  YCTAHOBIECHHE  MeEp

OTBCTCTBCHHOCTHU B IIpaBOBbIX HOpMax, KOTOPEIC 00ecIIeunBarOTCs

! Tyceitnosa C. ®. IloHATHE ¥ NPU3HAKK KOHCTHTYIIMOHHO-TIPABOBOW OTBETCTBEHHOCTH // Monomoil ydeHsIi. —

2019. —Ne 2. - C. 432.
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IMPUHYAUTENBHON  CWJIOM  TOCyAapcTBa. OJTOT IPHU3HAK  MOAPA3yMEBAaET
OrpaHUYECHHE MMYILECTBA HAPYIIUTEIS MyTeM O€3BO3ME3HOTO €ro U3bSATHS WU
JIUINEHKs IMYHOTO XapaKTepa. *

3) lN'ocymapcTBeHHBII KOHTPOJIb. DTOT BUJI OTBETCTBEHHOCTH BBIPAKACTCS B
TOM, 4YTO MEpbl OTBETCTBEHHOCTH YCTAaHABIMBAIOTCA B IIPABOBBIX HOpMax,
peanusanusi KOTOpbIX oOecrieunBaeTcsl NPUHYAUTENbHON CUIION rocyaapcTBa.

Kak CJIIECTBHE, IIPU3HAHUE VMMYILECTBEHHBIX OTHOLIEHUI
JOMUHHUPYIOUIUMU B c(epe rpa)kIaHCKO-NPABOBOIO PEryJIWPOBAHUS, MO3BOJIUIO
[IpaBOBEJAaM OIPEACIUTh OCHOBHOM IIPU3HAK TPaXJaHCKOIO IIpaBa — €ro
VUMYILIECTBEHHBIN XapaKTep.

[Io npuuMHamM BO3HUKHOBEHMS UM  COJAEPKAHUIO  BBIACISIOT  JIBE
Pa3sHOBUJIHOCTH OTBETCTBEHHOCTH: TPAXKJAAHCKO-TIPABOBYIO, JOTOBOPHYK WU
IrPpaXkJaHCKYIO.

OpHako, B TMEPCHEKTUBHOM acleKTe OTBETCTBEHHOCTb Bcerja Oyzaer
0o0paTHOM — ee MOXKHO OCTaBUTh Ha YCMOTPEHME MOTEPIIEBIIEH CTOPOHBI B CIyyae
HapyILIEHUs J0Tr0BOPA.

Bo Bpems neperoBopoB IO BHHE IIOTEPIEBIIET0 3TOT BOIPOC pelIAeT
KOMIIETEHTHBIM OpraH, KOTOPbIA MOXET YMEHBIIUTb pa3Mep OTBETCTBEHHOCTH 3a
IIPUYMHEHUE Bpea.

W3 BbIIECKa3aHHOTO, BBIPUCOBBIBACTCSA BBIBOJ, YTO I'PAXKIAAHCKO-IIPAaBOBOU
OTBETCTBEHHOCTH IPUCYIIU HE TOJBKO IMPUHLHUIIBI 3aKOHHOCTU U CIPABEIJIMBOCTH,
HO M IPUHLHUII HEOTBPATUMOCTH, MPEANOjararmuuil o0s3aTeapHOe NPUMEHEHHE

Mep OTBETCTBEHHOCTH 3a JIF000¢ MpaBOHAPYIIICHHUE.

2.2. OcobGeHHOCTH 10TOBOPHOI ¥ BHEIOTOBOPHOH 0TBETCTBEHHOCTH

[lo cpaBHEeHHIO C OOMIMMU YepTaMH HOPUAUMYECKON OTBETCTBEHHOCTH,
OTBETCTBEHHOCTh B TPaXJIaHCKOM IIpaBe UMEET U CBOM OCOOEHHOCTH, KOTOpPbBIE

OIpPCACTIAIOTCA IPCIAMETOM TI'PAXIAAHCKOIO IIpaBa KaK IIPEAMETa IIPpaBOBOI'O

Paspko T. H. OcHOBBI TpakIaHCKOro npasa. YuebHoe nocooue. — M.: IIpocmekr, 2019. — C. 98.
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pErylnMpoBaHUs OOLIECTBEHHBIX OTHOUIEHUH, a Takke (QYHKUUAMH TPa)XIaHCKOTO
3aKOHOJATENbCTBA.

Ecnn ocHOBHasg macca OTHOLIEHUH TI'PaXKJAHCKOI'O IIpaBa, PETYIUPYEMBIX
rpaXJAHCKMM IIpaBOM, — O3TO MMYIUECTBEHHBIE OTHOLIECHUS, TO INEPBOU
OCOOEHHOCTBbIO  TPaKJAHCKO-TIPAaBOBOM ~ OTBETCTBEHHOCTH  SBIIAECTCA €€
MMYILECTBEHHBIN XapaKTep.

Hakazanue B rpaxkiaaHckoM mpaBe HMeeT (QYHKUHMU SKOHOMUYECKOTO
(MMYIIIECTBEHHOI0) BO3JEHCTBUS HA MPABOHAPYIUUTENS, SBISSACH OJHUM W3
METOJIOB 3KOHOMUYECKOI'0 PEryJIMpOBaHUsl OOLIECTBEHHBIX OTHOIIEHUH. OpHaKo,
IpaXkJaHCKOE MPABO PErYJIUPYET TAKXKE U JIMYHBIC HEUMYILIECTBEHHBIEC OTHOLLICHUS
KAaK HEMIOCPEACTBEHHO CBS3aHHBIE C UMYILIECTBEHHBIMH.

MHorue HapyleHus JMYHBIX HEMMYIIECTBEHHBIX IIpaB TIpaXkaaH WIN
OpraHu3alui MOT'YT IIOBJIEYb JJIsl HUX HEBBITOJIHBIE UMYILIECTBEHHBIE ITIOTEPH.

OOnagast  Ha3BaHHBIMU  BbIIIE  OOLIMMH  YepTaMU  HOPUIUYECKOU
OTBETCTBEHHOCTH, OTBETCTBEHHOCTh B I'PaX/aHCKOM IIpaBe UMEET U OCOOEHHOCTH:
OpeaMeT MpaBa — ATO OOLIECTBEHHbIE OTHOUIEHMs, a (YHKIMHM TpakJaHCKOTO
3aKOHOJATeNbCTBA — T€ (PYHKIMM TPAKIAHCKUX 3aKOHOB OOIIEH CHCTEMBI
IIPAaBOBBIX HOPM.

B teueHue nocienHEero BpEMEHH I'OCIOACTBOBAJIO MHEHUE, YTO HAPYILICHUE
JUYHBIX HEUMYIIECTBEHHBIX OTHOLICHUN HE MOAAACTCSA OLICHKE MMYIIECTBEHHBIM
MyTE€M U OTBETCTBEHHOCTb 3a UX HAPYLIECHUS HE MOXKET ObITh NUMYILECTBEHHOM.

Crnydaercs Tak, 4TO HapyLIEHUE JIMYHBIX HEMMYIIECTBEHHBIX MPaB IPaKIaH
WM OpraHu3aluyd MOXKET IIOBJIEYb Uil HHUX HEBBITOJAHBIE HMYIIECTBECHHBIE
MOCJIECTBUA.

3aKOH  OmpeAeNsseT  IPaKIAHCKO-NIPAaBOBYKD  OTBETCTBEHHOCTh 32
IPECTYIUIEHUSI MPOTHB coOCTBEHHOCTH. OHa Jenurcs Ha JOTOBOPHYIO H
BHEJIONOBOPHYIO.

3a HapylleHHe JOrOBOPHBIX 0053aTENbCTB BO3HUKAET OTBETCTBEHHOCTb, TO
€CTh JOIOBOP CaMUX CTOPOH (MApTHEPOB), CIEIOBATEIbHO, IMEHHO TaKasi CAaHKLUS

MOXET OBITh YCTAaHOBJICHA JaX€ 3a IPCCTYILNICHHUA, KOTOPBIC IIPAMO HC
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oOecrieueHbl CaHKIUSAMH. B HEKOTOpPBIX CIydasX H TOJBKO C COTIJIacHs
JIOTOBAPUBAIOIIUXCA CTOPOH BO3MOKHO YBEIMYEHUE WM YMEHBIICHUE CYMMBI
mTpada 1o OTHOIIECHUIO K YCTAHOBJIEHHOM 3aKOHOM CYMME.

B sTOM citydae BTOpoii BUJT OTBETCTBEHHOCTH MOKET MPUMEHSITHCS TOJIBKO B
CIy4asix W Mpenenax, IpsMo MPeAyCMOTPEHHBIX 3aKOHOM. TakuMm 00pa3om, 3TO
OoJee orpaHuuUTENbHAs (POpPMA OTBETCTBEHHOCTH.

Tak, BHeIOTOBOpHAs OTBETCTBEHHOCTH, MPOSBISETCS KaK OJWUH W3 BHUIOB
IPaXKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH, OCHOBHOW OCOOCHHOCTBIO KOTOpPOH
SIBJIIETCA TO, YTO OOS3aHHOCTH IO BBIIIJIATE BO3MEIICHHS BO3HHUKAET HE U3
JIOTOBOPA, a U3 UHBIX OCHOBAHUH.

BrenoroBopHasi OTBETCTBEHHOCTh 4YacTO TAaKXKe HA3bIBACTCS JCITMKTHOMN
OTBETCTBEHHOCTBIO W TI0O3TOMY B OCHOBHOM CBsI3aHA C 0053aTEJILCTBAMHU II0
BO3MEIICHUIO yIepOa (IeTUKTHBIMH 00s3aTeIbCTBAMH), KOTOpbIE (aKTHYECKH
SBIISIIOTCS (POPMOM TpaXkJaHCKO-TIPABOBOM OTBETCTBEHHOCTH.

OnHako 00BEM ATOM OTBETCTBEHHOCTH HAa CaMOM JieJie IIHUPE U BKIIOYAET B
ce0s onpeie€HHbIE CUTYallUd TPaKIaHCKO-TIPAaBOBON OTBETCTBEHHOCTH, KOTOPHIC
MOTJIM BO3HUKHYTh B pe3yJbTaTe HACTYIUICHUS OOCTOATENBCTB, TMPSIMO
IPETYCMOTPEHHBIX 3aKOHOM.

BrenoroBopHass ~ OTBETCTBEHHOCTh  BO3HHMKAeT  TOCIE  MPUYUHEHUS
MOTEPIICBIIIEMY TEJIECHBIX IMOBPEKICHUM WM HMMYIIECTBEHHOIO yiepOa, He
CBSI3aHHBIX C HEHAJJIC)KAITUM WM HEHAJICKAIUM HMCIIOJHCHHEM HapyIIUTEIIeM
00s13aTeNIbCTB, BO3JIOXKEHHBIX Ha HEro IO J0ToBOpYy ¢ mortepreBmuM. OmxHAKO
3aKOH TpeOyeT ero NMpUMEHEHHUS W B CiIydasx, KOrja JKH3HH WA 3JI0POBBIO
rpaXJIaHWHA TPUYMHEH Bped B  pe3yjibTaTe HEHUCIOJHCHHUS JOTOBOPHBIX
00s13aTeNbCTB .

B pesyabrare 3TOro MOXHO CJENIaTh BBIBOJ, YTO HAIlle TPaKIAHCKOE
3aKOHOJIaTE€JIbCTBO MCXOJUT M3 HEOOXOJUMOCTH CTPOTOrO pa3/esieHUs OCHOBAHUS

OTBCTCTBCHHOCTH W HC JOIIYCKACT IIPCABABJIICHHUA K OAHOMY N TOMY K€ OTBCTUUKY

'Kampimanckuii B. T1. paxknanckoe npago. — M.: FOHUTU-JIAHA, 2019. — C. 211.
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pa3IMYHBIX WCKOB IO BHIOOPY MOTEPIHEBIIETO HCTIA, @ UMEHHO KOHKYpPEHIIUS
TpeOOBaHUIA.

Konkypeniusi TpeOoBaHMiI — 3TO TOHSATHE, KOTOPOE HCIONIB3YeTCs s
0003HAYCHHUsI PA3NUYHBIX BUJOB KOHKYpeHIUH. [Ipyu 3TOM ynOBIETBOpPEHHE XOTS
OBl OJTHOTO W3 TUX TPEOOBAHUI MOXKET MCKIIOYUTH BO3MOXHOCTH MPEIBSIBICHUS
APYTHUX.

Ho B Hamiem 3aK0oHOAATETHCTBE OHO BO3MOJKHO JIMINB B BHUJE MCKIIOUCHUS,
COBEpPIIIAEMOTO B IIEJISAX 3AIIUTHI KpailHe 3HAYNMbIX HHTEPECOB.

B ropuandeckoii muTepaType BHEAOTOBOPHAs OTBETCTBEHHOCTh OYCHB YacTO
CBSI3BIBACTCSI TOJIBKO C JICJTMKTHONW OTBETCTBEHHOCTHIO M B OCHOBHOM CBsI3aHa C
00s13aTeILCTBAMH IO BO3MEIICHHIO YOBITKOB, KOTOpBbIE (DAKTUYESCKU SBIISIOTCS
G opMoii rpaXkTaHCKO-TIPaBOBOM OTBETCTBEHHOCTH.

OpHaKo BHEIOTOBOpPHAST OTBETCTBEHHOCTh HE OTPAHUYMBACTCS JICTUKTHOW
OTBETCTBEHHOCTBIO, HO BKJIFOYAET B c€0s M YCIOBHYIO OTBETCTBEHHOCTb.

Bo BpemMs  JOroBOpHOM  OTBETCTBEHHOCTH B  MEPBYIO  OdYepenb
OTBETCTBEHHOCTD 32 BpEJl, MPUUYMHEHHBIH JTMYHOCTH WM UMYIIECTBY TpaKAaHUHA
WM UMYIIECTBY FOPUAMYECKOTO JIMIA, AODKHA OBITH BO3MEIIEHA IMOJHOCTHIO. B
HEKOTOPBIX CIy4asX YHIepO MOUIeKUT KOMIICHCAMU MEJIHMKOM JIHLIOM C
HEOCHOBATENbHBIM MPUOOPETEHHEM WM COEPEXEHUSIMHU BEIIei 3a CUeT IPYroro
JHILa.

Oco0eHHOCThI0O BHEJAOTOBOPHOM OTBETCTBEHHOCTH SIBISIETCA NPUYMHEHHE
Bpela JIMIIOM, KOTOpPO€ HE COCTOSJIO B KOHKPETHBIX MPABOOTHOUICHHUSIX C
MOTEPHEBIINM.

[TosToMy 00bEM BHENOTOBOPHOI OTBETCTBEHHOCTH (PAKTHUUECKHU IIUPOK U
BKJIIOYAET B ce0st a0COIIOTHO BCE CITyyau I'pa)k1aHCKO-TIPaBOBOIl OTBETCTBEHHOCTH
TI0CJIE HACTYIUIEHUS. OOCTOATENBCTB, MPAMO TIPELYCMOTPEHHBIX 3aKOHOM?,

OCHOBHO¥ 11€J1bI0 BHEOTOBOPHON OTBETCTBEHHOCTH SIBIIIETCS OOECIIeUueHUE

HanOoJIee MOJTHOTO BOCCTAaHOBJICHUA IpaB MMOTCPIICBUICTO ITOCPEACTBOM

NBanoBa E. B. I'paxmanckoe npaso. O6mas 4acTb. Y4eOHUK M MPAKTUKYM JUTs By30B.— M.: IOpaiir. — 2019. — C.
165.
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BO3MEILEHUS Bpela MOTepHeBUIEMY JHOO HMHOMY JHILy, KOTOPOE IIOHECIO
MMYIIECTBEHHBIE NOTEPU B CBSI3M C NPUYMHEHUEM BpeAa NMPUYUHUTEIEM Bpena
00 MHBIMU JIMLIAMH, YKa3aHHBIMH B 3aKOHE.

N3 BbIIIECKA3aHHOIO ClIeAyeT TO, 4YTO B OTJIMYHE OT JOTOBOPHOU
OTBETCTBEHHOCTH BHEJIOIOBOPHOW  MPHUCYIIE UMIIEPATUBHOE  PETYIMPOBAHUE,
MO3TOMY TaKOW BHJ OTBETCTBEHHOCTH MOKET OBITh HCIIOJb30BAaH TOJBKO B
IPEAYCMOTPEHHBIX 3aKOHOM CIIyYasix.

OcHoBaHMEM I NPUMEHEHHUS MEpP OTBETCTBEHHOCTH U3 BHEIOTOBOPHOM
OTBETCTBEHHOCTH  SIBJIIETCSI ~ HAJIMYME  TPAXKJAHCKOrO  IPaBOHAPYILICHHS,
IPEACTABIEHHOE B COBOKYITHOCTH €TI0 JIEMEHTOB:

— Hanuuue Bpeaa (yObITKOB);

— IpUYUHHAs CBS3b,

— IPOTUBONPABHOE MOBEJCHHUE;

— BUHA.

[lepBbie Tpu yCIIOBHUS OTHOCSTCS K YHUCITY OOBEKTHUBHBIX, a IOCJEIHEe
ABJIAETCS CYOBEKTUBHBIM YCIIOBUEM.

K xapakrepucTikaM BHEIOTOBOPHOM OTBETCTBEHHOCTH OTHOCUTCS TOT (PaKT,
YTO OTBETCTBEHHOCTh 3a COIYTCTBYIOIIME TMPUYUHBI yimepda  sBISETCS
CONMMIApPHON, TOTJa Kak B CJydae HapyIIeHHUs JIOTOBOPHOTO 00s53aTeIbCTBa
OTBETCTBEHHOCTb, KaK IIPABUIIO, pacupeaensercst.

Kpome  Toro, eme  oOAHOM  XapaKTEpUCTUKOM  BHEAOTOBOPHOU
OTBETCTBEHHOCTH SIBISIETCSI TO, YTO 3aKOH MOJXET BO3JlaraTb 00sA3aTEIbCTBO
BO3MECTUTh YIIepO Ha Jpyroe JMLO, KOTOpoe (opMallbHO HeE SBISETCA
BUHOBHUKOM JICJIUKTA.

OTBETCTBEHHOCTh JPYrHUX JHIl 3a MPUYMHEHHE Bpeda oOycIOBIIEHA
HaJIMYHUEM OIPEAEIIEHHBIX NPABOOTHOIIEHUH MEXIy CyOBeKTaMH. DTOT BBIBOJ

YPE3BBIYANHO BAXKEH JJIS1 IPABONPUMEHUTEIIBHON TPAKTUKHU.

! Kapneriues M. B. I'paxknanckoe npaso. Yuebuuk. Tom 2. — M.: ®opym, Uudpa-M, 2020. — C. 271.
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OpnHako Henb3s HE 3aMETHTh, YTO B HCCIENYEMBIX COCTaBaX CyObEeKTaMu
OTBETCTBEHHOCTH SIBJISIOTCA CaMU JIMIA, COBEPLIMBILIUE MPECTYIUIEHUE, U HECYT
OTBETCTBEHHOCTb 3@ CBOM JIEUCTBHUS.

Takum oOpa3oMm, NpU TakOM TOJKOBAaHMM HOPM IpaBa OyJeT pelieHa
npo0semMa NONbITKY MPUBIIEYEHUSI K OTBETCTBEHHOCTH 3a JE€HCTBUS MPUUUHUTENEH
BpeJa LIMPOKOrO0 Kpyra JIML, HE SBISIOIUXCS CYObEKTaMU MPAaBOOTHOLIEHUMN

OINMCAaHHBIX BBIIIC.

3. OcHoBaHMS M YCJOBHS I'PAKIAHCKO-TIPABOBOH OTBETCTBEHHOCTH
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3.1. IlpaBoHapylIeHHE KAK OCHOBAHUE I'PAKAAHCKO-TIPABOBOM

OTBETCTBCHHOCTH

Ecnm  3atparmBaTh rpa)XAaHCKO-IIPABOBYKO OTBETCTBEHHOCTb, TO €€
IIPAaBOBOM OCHOBOM SABJISETCA HApPYLIEHUE HOPM T'PaKJaHCKOTO MpaBa, WM, €CIIU
OBITh TOUHEE, IPAKIAHCKOE TPABOHAPYILICHHE.

PackprpiBasi MOHATHE Tpa)KAaHCKOTO MPABOHAPYLIECHUS, MOKHO IOHATh, 4YTO
ATO MPOTHUBOIIPABHOE JIESIHUE B paMKax I'PaKJaHCKO-TIPaBOBBIX OTHOIIEHUH.

Ilo cinoBam aBtopa /. A. IlamenneBa «IIpecTymieHue e€cTbh NpOSBICHUE
OINpeJieieHHONM BoJin cyObekTa. Takas BOJsI MOXET ObITh HalpaBjieHa JM0o Ha
COBEpIIEHUE 3alpelIeHHOTO 3aKOHOM JIesHUsA, JIMOO Ha HECOBEpIICHHE
IPEANUCAHHOIO JIEUCTBUSI.

Ha Bomo cyObekrTa, HampaBlIEHHYIO Ha HapylIeHHE HOPM T'PakIaHCKOIrO
npaBa, OKa3bIBAeT BIUSHUE Pl (HAKTOPOB, CPEIU KOTOPHIX HEMATIOBAXKHYIO POJIb
UrparoT (PaKTOpPhI COLUATBHEIE .,

I[To cyru, kak OOBEKTHUBHBIH (aKT JEUCTBUTEIBLHOCTH YEJIOBEUSCKUI
NOCTYIIOK €CTh CO3HATENbHbIA BOJEeBOM akT. (Co3HaTelbHas JEATEIbHOCTD
YeJOBEKa B IIEJIOM XapaKTepU3yeTCs AETEPMUHUPOBAHHOW JESATEIbHOCTHIO, a
TaK)Ke MPEIBUACHUEM PE3YJIbTATOB.

JIMCIMIUIMHAa TPaKIaHCKOTO TPECTYIUICHUS] COCTOMT M3 OOBEKTHUBHOM,
CyOBEKTHBHOM YaCTEH.

Heobxonumo r1106anpHO paccMaTpuBaTh CyOBEKTHBHYIO M OOBEKTHBHYIO
CTOPOHBI TPaXIAHCKOW TPECTYIMHOCTH, KaK €ciu Obl OHHU OBUIM JBYMS
B3aMMOCBSI3aHHBIMU TPAHSIMU SIBIICHHUSI.

NMeHHO ncuxuyeckrne MOTHBBI MPOSIBIIOTCS B ONMPEACIEHHBIX AEHUCTBUAX,
camMu no cebe, B JEHCTBUAX HE HMEIOT MECTa, TI'PAKIAHCKO-IIPABOBBIM OHU
uHauG QEepeHTHBI.

JIelicTBYs, BBI3BIBAIOIIME BHEIIHE HMJICHTUYHBIC IMOCIEACTBUS UM HMEIOIINE

BHCIIHC HACHTHUYHBIC ITOCJICACTBHUA MOI'YT BbI3BATh HJIM HC BbI3BATb CYI[G6HYIO

1 . A. TTamennes. CornpanbHbIe OCHOBaHHS TPakKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH. — MockBa, 2018. — Pexxum
nocryma : URL: // http://dlib.rsl.ru (mara o6pamenus 08.05.2022)
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pPEaKIHio B 3aBUCHUMOCTH OT TOTO, 3aTPAarkBarOT JIU OHU YCTAHOBJICHHBIN TOPSIOK
WIM HET, CONPOBOKIAOTCA BUHOM cyOnekTal.

To, uTo OBUTO CKa3aHO O TPOTHUBONPABHBIX IEHCTBHUAX, B TOJHOW Mepe
OTHOCHUTCS Y K IIPOTHBOIIPABHBIM O€3/ICHCTBHIIM, KOTOPBIC TOXKE MOTYT IPUBECTH K
OTIPEICIICHHBIM BPEIHBIM ITOCIICACTBHAM JJISI OOIIECTBA.

Ecnmu mocMoTpeTs Ha HOPHIMYECKYIO CTOPOHY, O€3/lelCTBHE HE SBISCTCS
COBEpIIICHUEM KOHKPETHOTO JICWCTBHS, TO €CTh JCHCTBHE, KOTOpPOE OBLIO
NPEIIHUCAHO 3TOMY CYOBEKTY, BMEHEHO €My B 00s13aHHOCTh. besnericTBrue MOXHO
TPAKTOBAaTh KaK MPOTHBOINPABHOE TOBEJICHHME YEIOBEKAa, KOTOPOE 3aKJIFOYACTCs B
BO3JIEP’KaHUHU OT OIPEIEIICHHBIX IEHCTBUM.

NmenHno Oe3jgeiicTBue wuMeeT OoJiblliee 3HAYCHHUE B KOJIMYECTBEHHOM
OTHOIIICHUHM, Ye€M B YTOJOBHOM ImpaBe. Ecim B yrojoBHOM IpaBe Jeia 3a
0e37eHCTBIE COCTABISIOT JIOCTATOYHO y3KHH NIEpeUeHb, a OCHOBHYIO POJIb UTPAIOT
JENUCTBUSL BUHOBHOTO, TO B TPa)XJIaHCKOM, OCOOCHHO B 4YacTH, MOCBSIIEHHON
JIOTOBOpaM, CIy4aroTcs HeTpaBOMEpHbIe 0e3/1eCTBHUS.

Ba)xHBIM MMyHKTOM SIBJISIETCS YCTAHOBJIEHUE MTPUYUHHO-CIIEICTBEHHON CBS3H
MEXIy Oe3leicTBHEM B BHAE HEOMarompusTHBIM 3(PGdeKToM YOBbITKA U
HEUCTIOJTHEHUS.

[IpaBoHapymieHUsT TPakIaHCKOTO XapakKTepa CHJIBHO OTJIMYAIOTCS OT
YTOJIOBHBIX, MPEXKJIE BCETO UMEHHO MO CTEMEHU OOIEeCTBEHHOMN OMacHOCTH, a TaK
e TI0 TIPEAMETY.

Ecim  nmpousonuio  Tak, YTO  COLHMAIbHBIE  OCHOBBI  YIOJIOBHOM
OTBETCTBEHHOCTH (OPMHUPYIOTCS Ha OCHOBE HWHTEPECOB JIMYHOCTH, TO HWMEHHO
COIMAJIbHBIE OCHOBBI T'PAXKJAHCKO-TIPABOBON OTBETCTBEHHOCTH (OPMHPYIOTCS Ha
OCHOBE UMYIIICCTBEHHBIX TTPaB.

[TockombKy TpeaMETOM BCEX MPABOHAPYIICHUHN SBISIFOTCS OOIIECTBECHHBIC
OTHOIICHMS, YTOJIOBHBIE M TPaXTAHCKO-TIPABOBBIC MPABOHAPYIICHUS MOTYT

BMEIIMBATHCS B OTHOIIEHUS B chepe COOCTBEHHOCTH.

'Bnunkosa E. B. OOmas XxapakTepuCTHKa TpakJIaHCKO-TIPABOBOI OTBETCTBEHHOCTH 3a BPEJ, NPUYUHEHHBIH
npecrymiennem // Poccuiickast roctumums. — 2019. — Ned, — C. 24.
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[IpaBomMepHOE AesHME, COTJIACHO KOHUEMIIMU YTOJIOBHOIO IMpaBa HapyLIAET
OOBEKTUBHOE TMPaBO — HOPMBI YrOJOBHOTO KoJiekca. ['pyOble HapylieHHs
IPpaKJIaHCKUX IpaB HaAIpaBJICHbl HE TOJILKO Ha HapyIllIeHHE CyObEKTUBHOTO MpaBa
IpaKJiaH WA IPUANYECKUX JIUI], HO U Ha OTPaHUYCHUE UX CYyObEKTUBHBIX IIPAB.

OnHOM W3 BaXXHEWIINX XAPAKTEPUCTUK TPaXKTaHCKUX IPaBOHAPYIICHUI
SIBJISIETCSI UMEHHO CTENEHb UX OMACHOCTH JIJIsl 00IIEeCTRa.

JIroGo#t BUJI MpaBOHAPYIIEHUS, KaKUM Obl OHO HE OBLJIO — TPaKJaHCKO-
npaBoOBOE, AJMHUHUCTPATUBHOE, JUCIUIUIMHAPDHOE — OHO TMPU  JIFOOBIX
00CTOATENIbCTBAX MOXKET COJIepk,aTh B ceOe OOIIECTBEHHYIO OMAaCHOCTh, TaK KaK
UMEHHO 3TO YIIEMJISIET KaKue JTM00 KOJIJIEKTUBHBIE 00IIECTBEHHBIE HHTEPECHI.

Broprasice B CcOOCTBEHHOCTh uYjieHAa OOIIECTBa, MBI BTOpraeMcs B
KOJUICKTUBHBIM WHTEpEC, MPOSBICHHBIA B TpaBe COOCTBEHHOCTH. HapymieHuem
nmpaBa COOCTBEHHOCTH SIBJISIETCSI HE TOJIBKO Kpaka, HO M HapyIIeHHE J0TroBOpa,
NpUYMHEHHE yiiepOa UMYIIECTBY.

l'ocymapcTtBO  cuMTaeT  HEKOTOpPbIE  BUABI  JEIATEIBHOCTH  KpaillHe
HE3aKOHHBIMM U IIOCJIE YEero HAa4YMHAET YCTAaHABIMBATh 3a HUX Ty CaMylo
rpaXXJaHCKO-TIPABOBYIO OTBETCTBEHHOCTD.

3aKOoHOJATENh YUYMTHIBAET TOT CaMblii (aKT, YTO TMPU MOCTPOCHUH
MEXaHM3Ma TPaXJaHCKO-IIPABOBOW OTBETCTBEHHOCTH, TI'PAXKIAHCKO-IIPABOBBIC
NIPaBOHAPYIICHUS TPEJICTABISAIOT KpailHEe MaJeHbKYI0 OOIIECTBEHHYIO OIACHOCTH,
HEXENW YroJIOBHbIE TNpaBoHapyuieHus. OmnpenenéHHble AESHUS MPU3HAIOTCA
3aKOHOJIaTEIIbCTBOM TI'PaXKJIaHCKO-IIPABOBBIMU INPECTYIUIEHUSMHU, YTO MOKHO
MOHATH U3 00OBEKTUBHOMN XapaKTEPUCTUKH JTAHHBIX JECSHUM.

EcTtp Takue OOBEKTUBHO MPOTHUBOIPABHBIE JACHUCTBUS B TPaXKIAHCKOM
3aKOHOJIaTENIbCTBE, KOTOPBIE, 10 CYTH, HE SIBISIIOTCS HU MPOTHUBONPABHBIMHU, HU
ONACHBIMH.

NMeHHO K 3TUM AEUCTBUSIM OTHOCSTCS, B YaCTHOCTH, JEUCTBHUS, KOTOPBIE
ObUTM COBEpUIEHHBI B COCTOSIHUM KpaiiHeil HeoOxoaumocTu. ClieloBaTeNbHO,
HAJIMYAE€ MX CBUJETEIILCTBYET O KOHCTPYKTMBHOM XapakTepe CUCTEMBI

rpaXkJaHCKOM MPECTYITHOCTH.
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JlelicTBHs, COBEpIIAEMBIE B LIEJSIX 3ALIUTHI OT MOCATATENBCTB HA MHTEPECHI
roCyJapCTBa WJIM JIMYHBIE UHTEPECHI, HHTEPECHI IPYTUX T'PAXKIAH U IOPUINYECKUX
JUL, MOApPa3yMEBAaOT MojA CcOOOM JeHCTBUS, KOTOpble OBbUIM COBEpPUIEHBI B
COCTOSIHUM HEOOXOJIUMOM 000poHBL. VIMEHHO Takue AEUCTBUS MOTYT MPUYHHSTH
Bpell MPAaBOHAPYLIMTEIIO, HO OH IPU3HAETCA IPaBOMEPHBIM, a TaK XK€ HE
TOJUIEKHUT BO3MEIIEHUIOL,

Meppbl, KOTOpbIE NPUHUMAKOTCA B CIIydya€ YpPE3BBIYAWHOIO TOJOKEHUS,
NOJIpa3yMEeBalOT TOJ COOOM OCYIIECTBICHHE, C IIeJIbI0 MPEeIOTBPAILCHUS
OMAaCHOCTH, KOTOPAasi HAJBUTAETCA.

I'paxianckre mpaBOHAPYLIEHHS] HOCAT KOMIUIEKCHBIM XapakTep, codyeTas B
cebe mpaBoOBbIC U COLIMANIbHBIE MHEHHUSA. VIMEHHO 3TO MO3BOJISIET TOBOPUTH HAaM O
COLIMAIbHO-TIPABOBOM MPUPOJIE TAKUX MPECTYIUICHU.

OnHMM W3 BaXKHEMIIMX 3JJIEMEHTOB TaKUX TPa)XAaHCKUX MPECTYIUICHUN
ABJIETCS MX K€ OOIIECTBEHHAs! ONTACHOCTb.

[IpecTynnenue Bcerja HOCUT aHTHOOIIECTBEHHYIO (DOPMY M CBSA3aHO 3TO C
TEM, YTO HapyIIAIOTCs OOIIECTBEHHO 3HAYMMBbIE IIEHHOCTH, a TaK € YacTHbIE U
0OIIECTBEHHbIE UHTEPECHI.

N3 »sTOro Bcero cieayer TO, 4YTO MPECTYNMHOCTh BXOAUT B OCHOBBI
CYIIECTBOBAHMUS M Pa3BUTHs Hallero oOIecTBa, KOTOpoe Mbl HaOIOJaeM Ha
JTAHHBI MOMEHT.

JlessHre, cHOCOOHOE HAHECTH OOIIECTBY BpeJ, SBISICTCS OOIICCTBEHHO
OMacHBIM, a JEWCTBHE, KOTOPOE YK€ MPUYMHUIO BpeAd, SBJISETCS OOIIECTBEHHO
BpPEIHBIM.

[Io MHEHHIO  COUHAIBHBIX  OCHOB, [Js  TI'PaXJaHCKO-IIPABOBOU
OTBETCTBEHHOCTH HE MMEET HUKAKOI'O 3HAYEHMS TO OOCTOSITENICTBO, YTO JAHHOE

JNEUCTBUE MOXKET IPUUMHHUTD BPE WU YK€ MTPUUNHUIIO €TO0.

MBanoBa E. B. I'paxknanckoe mpaso. OOmas yacTs. Y4eOHUK M MPakTHKyM Ul By30B.— M.: IOpaiit, 2019. — C.
114.
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IIpu abcomoTHO JIOOBIX  OOCTOATENBCTBAX 3TO OyAeT  SBIATHCA
MOCATAaTEeNIbCTBOM Ha MHTEPECHl OOIIECTBA, KOTOPBIE MPU 3TOM BCEM, OXPAHSIOTCS
MHCTUTYTOM TI'Pa)KJaHCKO-TIPABOBOM OTBETCTBEHHOCTH.

CoOcTBEeHHasi CaMOCTOSITENIBHOCTh ~TaKOro  TIPaXkKJAaHCKOTO  IMPaBOBOIO
peryJiMpoBaHusl  IMOATBEPKAACT, YTO IPABOBOM  KPUTEPUU  TIPaKTaHCKOU
MPOTUBOIIPABHOCTH HE 3aKaHYMBAETCSH OOSA3BIBAIOIIMMHU W  3alpeniaronium
HOpMaMH 3aKOHOJIaTeIbCTRA.

Ecnu rpaxnanckoe npaBo, CpaBHUBATH C JPYTMMH IPABOBBIMHU OTPACIISIMH,
TO MOKHO TIOHSATb, YTO TOJBKO OHO MpPEIyCMaTpUBAET TAKOW IIMPOKUN Juana3oH
ONpeeNEHHBIX KPUTEPHUEB, KOTOpbIE MOKA3bIBAIOT OCHOBHI IPABOBOM MPUPOJIbBI
IpaXKIaHCKUX TPAaBOHAPYIIICHUH.

HNmeer MecTo OBITH TO, YTO PACCMOTPEHUE 3TOTO BOMPOCA HEOOXOIUMO
paccMaTpuBaTh, IMOJIarasicb Ha OINpPEICIICHHbIE COLMAIbHBIE KPUTEPHUH, TNpU
IOMOIIM KOTOPBIX MOJKHO 3apaHee Ipeayrajatb OOIIECTBEHHO BpEIHOE
HIOBEJICHUE.

Ho ecnu paccmatpuBaTh BCce KpUTEPUU B LIEIOM, TO MOKHO OIPEEINUTD, YTO
He BCE TMPOTHUBOIIPABHOE IIOBEJEHUWE B IIpaBe, 00JaAal0T HEOOXOIUMOIl
opHUIIHATTEHON OIPEACIICHHOCTBIO.

Tonbko HEKOTOpbIE OOIIECTBEHHO ONACHBIE JIESHUS MOTYT OBITH NMPU3HAHBI
OOIIECTBEHHBIMH BPEIHBIMU B IPAKJAHCKOM TpaBe, YTO MOATBEPKIACT CKa3aHHOE
BBIIIIE.

IIpu BcéM »TOM, HE BCE OOIICCTBEHHO ONACHBIC JESHUS MOTYT OBITh
IIPELYCMOTPEHBl JIEUCTBYIOIIMM TPaXJIaHCKUM 3aKOHOAATEIbCTBOM H, Kak
IIOKa3bIBAET IPAKTUKA, TAK K€ MOTYT SIBISITCSI OCHOBAaHUEM JUISl PakIaHCKO-
MIPaBOBOM OTBETCTBEHHOCTH.

[ToaToMy pasrigners pasHHUIY MEXKAYy COLHMAIBHBIMU W IIPABOBBIMH

OCHOBaHHAMH OTBCTCTBCHHOCTH MOXXHO MMCHHO B OHpe,Z[eJ'IéHHOM ACIICKTC.

3.2. Bpen kak ycJi0BHE I'PaskIaHCKO-TIPABOBOIl 0TBETCTBEHHOCTH
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IIo cBoel mpaBOBOM CYIIHOCTH, IMOJA OTCTYIUIEHUEM, YHUYTOXECHUEM
CyOBEKTHUBHOTO TPAXKJAHCKOIO MpaBa WM Ojara Moapa3yMeBaeTcsi 3HAYCHHUE
noHsATUs yuiep6. Ecnu paccMmaTpuBaTh IOPUIMYECKYIO JUTEpaTypy, a Tak xKe
CylIeOHYIO TTPAKTUKY, TO JIOBOJBHO YacTO, B HEM MCIOJIB3YETCS TEPMUH «yIIEpO»
WIH «YOBITOK.

DTO O3HAYaeT TO, YTO YIIEPOOM SIBISIOTCS MOBPEKICHUS, KOTOPhIE MOTYT
OBITh HAHECEHBI KaK JIFOJSIM, TaK U BEIlaM.

Ymepd — 53T0 KpailHE IIMPOKOE TOHATHE, KOTOpOE TMpeXAe BCEro,
No/Ipa3eisieTCss Ha MOPaJIbHBIN BpeJl U MaTepualbHbBIN yiiepoO.

Bpen umyiecTBeHHBIN MMOKa3bIBaeT ceOsl, KaK MOCIEACTBUE MPECTYIUICHUS,
KOTOPOE BBIPAXKAETCSI B BOBMEUICHUU MaTEPUATIbHBIX PACXOJ0B.

I[Ton  maTepuanbHBIM  BpPEAOM  IOHMMAKOTCA  TaKUE€  IOCIEICTBUS
paBOHAPYIICHUS, HE HWMEIOIIUE (QOPMBI COJACPKAHUS U IKOHOMHUUYECKOTO
3HAYCHMUS.

Paznmuuaror  marepuanbHbli WM MOpaNbHbIA  Bped.  [IpuumHeHue
MaTepUAJIbHOTO yIlepbda BCeria CBSI3aHO C MaTepUalbHBIMU TMOTEPSMU. 3a
MaTepHUANIbHBIN yIepO MOXKHO MOJTYYUTh MOPATBLHBIN BpE/I.

Hanpumep, Hensrinaaumoe 06e300pakuBaHue JiMIla pabodyero B pe3ysbTaTe
HECYACTHOTO CIIy4asi, HE MOBJEKIIee YTPaThl UM TPYIOCTIOCOOHOCTH, HE CBSI3aHO C
MaTepUaJbHBIMUA MOTEPSIMU, XOTSA M IPUYUHAET 3HAYUTEIbHBIE CTPAaJaHUS U
CO3/7a€T OBITOBBIE TPYAHOCTH.

VYObITKaMH, B CBOIO OUYE€pe/ib, SBISETCA OIICHKA HE OYEHb OJArOMpPUSTHOTO
BO3/ICMCTBUS MPOTUBOINPABHOTO JAESIHUS AOJKHUKA, HA UMYIIIECTBO KPEUTOPA.

B I'paxxnanckoMm kojekce Poccuiickoit denepaniiu UMeeTcs BCEro 2 BUJA
YOBITKOB, K KOTOPBIM OTHOCSIT:

1. peanbHbIit yiIepo;

2. yIymieHHas BhITo/ia.

OO0bIUHO, K peallbHOMY yHiepOy B Tpa)<JaHCKOM IIpaBe, OTHOCSTCS YXKe

MPOU3BEICHHbIC, a TaK K€ OyIyllHe pacxoAbl, a UMEHHO Ta CyMMa, KOTOPYIO
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MOTEPHEBIINA  ObUT  BBIHYXKJIEH 3aTpaTUTh  BIOCJEACTBUU  HAPYIIEHHOTO
0053aTENLCTBA, KOTOPOE OBLIO JOMYIIEHO JOKHUKOM. !

Takoil Qakrtuueckuil ymepOd OOBIYHO, MOXET BKJIIOYaTh B ceOs yTpary
KaKoro Ju0O0 HMMYIECTBAa, @ UMEHHO CTOMMOCTh CaMOIr'0 HMMYIIECTBA, KOTOPHIM
MOTEpIeBIas CTOPOHA, Bajeia, HO OHO BCKOpEe OBLIO yTpauyeHO B pe3yibTare
TOTO, YTO 0053aTEIHCTBO JOJKHUKOM OBLIIO HAPYIIEHO.

OTHoIIEHUE K YIYIIEHHOW TPUOBUIA ONpEeseTcs KaK HEMOJy4YeHHBIC
JIOXOAbl, KOTOpPHIC JIMII0O MOIJIO OBl TOJYYUTh TMPU OOBIYHBIX YCIOBHUIX
CYIIECTBYIOIIET0 TPaXKJAHCKOrO 000poTa, eciid Obl ero mpaBo Ha A3TO OBLIO
HapYIIEHO.

[ToTepu OT mEATENIBHOCTH OpraHU3alliU, KOTOpasl 3aHUMAaETCs, KaKoh 0o
IPEANPUHUMATETBCKOM  JICSATEIBLHOCTBIO, OOBIYHO  pacCMATPUBAIOTCSA  Kak
HETOJTyYEHHBIC TOXOIbI.

B Buze norepsiHHOM 3apabOTHOM ITUIATHI U HEMOJIYYEHHBIX TOHOPAPOB MOYKET
OBITh BBIpAXKEH HE3apaOOTaHHBIA MOXOJ, a ATO 3HAYUT TO, YTO KOMIIEHCAIIUS
YIYIIEHHOW BBITOAbI OOBIYHO OCHOBBIBAETCSI MMEHHO HA peajbHOM BO3MOKHOCTHU
TOJTy9€eHHUs TIPUOBLIH.

3akonbl Poccuiickoit @enepaunn mpeaycMaTpUBAIOT TaK K€ U MOPATbHBIN
Bpe/, KOTOpBI BKJIIOYaeT B cebst (u3myeckoe WM HPABCTBEHHOE CTpaJaHHe
YesioBeKa 00 ero JUYHbIe HEMMYIIECTBEHHbBIE MpaBa, a TakKe MOCATATEIhCTBO
Ha MpUHAJJIeKAIIUE TPAXKIaHUHY JpyTrue HeMaTepuaibHble OJara.

OO6cynuB MmaTepuanbl TPOBEJECHHOTO H3y4YeHUs CYINeOHOW MPaKTUKHU TI0
JejlaM O KOMIIEHCAllUM 3a HAaHECEHHBIM MOpalibHbIA Bpen, [lnenym BepxoBHOTrO
Cyna Poccwmiickoii denepanuu oTMeUYaeT, 9TO0 MHOrooOpas3ue 3aKOHOIATEIbHBIX
aKTOB, PETYJIUPYIONIMX OTHOILICHUS, CBSI3aHHbIE C NPUYMHEHUEM MOPAIBHOIO
Bpela, pa3jiMyHble CPOKUM BBEIAEHUA HX B JACHUCTBUE, MOPOKIAIOT BOMPOCHI,

TpeOyromue pa3pereHus.

Nonunckas B. B. I'paknanckoe mpaBo. O6bekTh NpaB. YuebHoe mocobue s GakamaBpos. — M.: Ilpocrexkr,
2020. - C. 125.
2 Pagpko T. H. OCHOBBI rpaskaaHcKoro npasa. Y4ueOHoe nocobue. — M.: Ipocnekt, 2019. — C. 97.
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B umensax oOecrnedyeHuss MpaBUIBHOTO U €IMHOOOPA3HOTO MPUMEHEHUS
3aKOHO/IATENIbCTBA, PETYIUPYIONIETO KOMIIEHCAIIUIO MOPAJIbHOTO Bpela, Haubosee
MOJTHOM M OBICTPOU 3aIIUThl MHTEPECOB MOTEPIIEBIINX TPU PACCMOTPEHUHU CyIaMuU
nen ostoud kareropum Ilnenym BepxoBHoro Cyna Poccuiickoit ®enepanuu
MOCTAHOBJISIET J1aTh CIEAYIOIINUE PA3bICHEHHUS:

I.  VYuwuthiBasg, YTO BONPOCH KOMIIEHCAlUM MOPAIBHOTO  Bpeaa
PETYJIIMPYIOTCS PSIAOM 3aKOHOAATENbHBIX aKTOB, BBEJICHHBIX B JICCTBUE B pa3HbIC
CPOKH, Cyly B LIEJIAX 0OEeCIeYeHuUsl MPABUIBLHOTO U CBOCBPEMEHHOIO Pa3pEIICHUS
BOZHMKIIIETO CIIOpa HEOOXOIUMO IO KaXKJIOMY [y BBIACHATh XapakTep
B3aMMOOTHOIIIEHUN CTOPOH M KaKMMHU MPABOBBIMH HOPMAMHU OHU PETYIUPYIOTCH,
JOMYCKAET JIM 3aKOHOJIaTEIHCTBO BO3MOKHOCTh KOMIIEHCAIIUM MOPAJILHOTO Bpe/a
M0 JaHHOMY BHUJY TMPABOOTHOIIEHWH M, €CIM Takasg OTBETCTBEHHOCTh
YCTaHOBJICHA, Korja BCTYTHII B CUly  3aKOHOJATEIbHBIM aKT,
IpeAyCMAaTPUBAIOIINI YCIOBUS U MOPSIAOK KOMIIEHCALIMK BPEJa B ATUX CIydasx, a
Tak)Ke Korja ObUIM COBEpIIEHBI JEHCTBUS, MOBIEKIINE MPUYUHEHUE MOPAJIHLHOTO
Bpeaa.

2. llox MopaibHBIM BpPEAOM MOHMMAIOTCS HPABCTBEHHBIC WM (DU3UUECKUE
CTpaJiaHus, TPUYUHCHHbIE ACHCTBUSMU (O€37eHCTBMEM), TOCATAIOIIMMUA Ha
NpUHAIIEKAIINE TPAXXKIAHUHY OT POXKACHUS WIN B CUIIy 3aKOHA HEMaTepHUalbHbIE
O1ara, a MUMEHHO:

— JKU3Hb;

— 310pOBbE;

— IOCTOMHCTBO JIMYHOCTH;

— JIeJI0Basl penyTanus;

— HENPUKOCHOBEHHOCTh YaCTHOU JKHU3HH;

— JINYHAs U CeMEWHas TalHa.

[ToMumoO mpoyero, HapylWarMKAMHU €r0 JUYHbIE HEMMYILIECTBEHHBIE MpaBa
(IpaBo Ha TMONB30BAaHUE CBOMM HMMEHEM, MPaBO aBTOPCTBA M JPYyrHe

HCUMYIICCTBCHHLIC IIpaBa B COOTBCTCTBHMHM C 3aKOHAMM 00 OXpaHC IIpaB Ha
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pe3yabTaThl  HUHTEIJIEKTYallbHOM  JAESTEIbHOCTH)  JUMOO0  HapylIaroUuMU
HMMYILECTBCHHBIE ITPaBa IPAXKIAHUHA.

MopanbHblid Bpell, B YaCTHOCTH, MOKET 3aKJIIOYAThCA B HPABCTBEHHBIX
MEPEKUBAHUSAX B CBS3U C YTPATOW POJACTBEHHUKOB, HEBO3MOKHOCTBIO MPOJOJIKATh
AKTUBHYIO 0OIIECTBEHHYIO KU3Hb, norepen paboTHI, PacKpbhITUEM
CEMEHMHOM, BpaueOHOM  TailHbl, pAcCIpPOCTPAaHEHHUEM HE  COOTBETCTBYIOIIUX
NEUCTBUTEIIBHOCTH CBEJCHHUM, MOpOYAlIUX YECTh, JOCTOMHCTBO WJIU [E€JIOBYIO
pernyTaiuo rpaxJaaHuHa, BpeMEHHBIM OTpaHUYCHUEM WM JIUIIEHUEeM KaKUX-JTu0o0
npaB, ¢u3HMYECKOH OOJNbI0, CBS3aHHOM C MPUYUHEHHBIM YBEYHEM, HWHBIM
MOBPEXKJACHUEM 3JIOPOBbS JIMOO B CBS3U C 3a00JIeBaHHWEM, IEPEHECECHHBIM B
pe3yJibTaTe HPAaBCTBEHHBIX CTPAJIaHUN U JIp.

Crateeir 151 mepBoit  wactu ['paxkmanckoro kojaekca Poccuiickoit
Oenepanyu, KOTOpass BBeAcHa B jedctBue ¢ 1 sgHBaps 1995 r., ykazaHHoe
MOJIOKEHUE COXPAHEHO JIMIIb JJISI CIIy4aeB MPUUUHEHUS TPaXJaHUHY MOPaJIbHOTO
Bpeaa MeUCTBUSAMHU, HAPYIIAIOIMIUMH €ro JTMYHbIC HEMMYIIIECTBEHHBIC TpaBa JHU00
MOCSTAIONIMMK Ha MPUHAJISKAINE TPAKIAHUHY Jpyrue HeMaTepualibHbIe Orara.
B uHBIX ciydasx KOMIIEHCAlMsi MOpPAJbHOTO BpeAa MOXKET MMETh MECTO IpHU
HaJIMYMH yKa3aHUs 00 3TOM B 3aKOHE.

3. B COOTBEeTCTBMHU C JICMUCTBYIOIIMM 3aKOHOJATEIbCTBOM OJHUM U3
00sI3aTeNTbHBIX ~ YCIIOBHM  HACTYIUICHHS OTBETCTBEHHOCTH 3a MPUYHMHEHHUE
MOpPAJIBHOI'O Bpeaa SBISIETCS BUHA NPUYMHUTENS. VICKIIOYEHHE COCTaBISIOT
ciy4au, OpsIMO IPEYCMOTPEHHBIE 3aKOHOM.

OnHako OTCYTCTBUE B 3aKOHOJATEIBHOM aKTe INPSMOro YKazaHUs Ha
BO3MOXKHOCTh KOMIICHCAIIMM TIPUYMHEHHBIX HPABCTBEHHBIX WIH (PU3HUCCKUX
CTpaJlaHui 1O KOHKPETHBIM MPABOOTHOILICHUSM HE BCErJa O3HA4YaeT, YTo
MOTEPHEBIINIA HE UMEET ITPaBa Ha BO3MEIIEHHE MOPAJIBHOTO Bpea.

B wactHOCTHM, Cym BmpaBe o00s3aTh paboTomaTenas KOMIICHCHPOBATH
MPUYMHEHHBIE PAOOTHUKY HPABCTBEHHBIE, (M3UUECKHUE CTpaJaHUs B CBSI3H C

HE3aKOHHBIMU YBOJIbHEHUEM, MEPEBOJOM Ha APYryr paboTy, HEOOOCHOBAHHBIM
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MPUMEHEHUEM JTUCHUILUIMHAPHOTO B3BICKAHUS, OTKA30M B IEPEBOJIE Ha JPYTyIO
paboTy B COOTBETCTBUU C MEIUIIMHCKUMH PEKOMEHIAIUSIMU.

Cyny crenyeT TakKe YyCTaHABIMBaThb, 4YeM TMOATBEpKIaeTcs (akT
MPUYMHEHUS] TOTEPIEBIIEMY HPABCTBEHHBIX WU (U3UYECKUX CTpaJlaHuil, Mpu
KaKuX OOCTOATENbCTBAX M KaKUMU JecTBUSIMU (Oe37eiicTBUEM) OHU HAHECEHHI,
CTENEHb BUHBI MPUUYUHHUTENSI, KaKUE HPABCTBEHHBIC WIM (PU3MYECKUE CTpPaJaHUS
NEPEHECEHbI MOTEPIEBIINM, B KaKOW CyMME OH OIICHHMBAEeT MX KOMIICHCAIMIO U
JIpyrue oOCTOSATENbCTBA, HMEIOIIUE 3HAYEHUE JJIsi Pa3pelieHHs KOHKPETHOIO
cropa. !

B cayuae wmopanbHOro Bpena TpaxIAaHUHY CyI MOXET BO3JIOXKHTh
00s13aHHOCTh BBITUIATHl KOMIICHCAIIUHA HA HAPYIITUTEIIS.

K Tomy ’xe, MopaJbHBIA Bpel MOXET OBbITh 3aKIOUYEH B KakuxX JIMOO
HPABCTBEHHBIX MEPESKUBAHUIX, HANPUMEP, MOTEps] OJM3KUX, HEBO3MOXKHOCTH
POJOJIKATh AKTUBHYIO OOIIECTBEHHYIO JKHU3Hb, MOTEpel pabOThl, pacKphITHEM
CEMEWHOM, METUITUHCKON TalHBI UJTH TTOCIIE KaKUX-JTH00 (PU3NUeCKuX CTpaJaaHuil.

Ecnmu conoctaBuTh MHEHHSI HECKOJIBKUX YUYEHBIX, TO U3 3TOTO BCETO MOYXKHO
cAenaTh BbIBOJ, O TOM, YTO MOpPaJIbHBIN BPEA U BCS €r0 CYIIHOCTh COCTOUT B TOM,
YTO BBI3bIBas OIPEICICHHYIO HETaTUBHYIO ICUXUYECKYIO PEAKLHIO, IEUCTBUS
NPABOHAPYIIUTENS 0053aTE€IbHO JODKHBI KAaK-TO OTpa)XaTbCs B CO3HAHUU
noTepneBmero u caMm (QakT MPUYUHEHHS MOPAJbHOTO Bpena IMOJUJICKUT
0053aTEIPHOMY JTOKA3bIBAHHIO, & M3 ATOTO CIEAYET TO, YTO CYJl MOXET BO3JIOKHUTH
Ha HAPYIIUTENS BO3SMECTUTH 3TOT BPE B ICHE)KHOU dopMme.

W3 BhllIeNpUBEAEHHOTO CIEAYET BBIBOJ O TOM, YTO BpE€J B POCCHUKUCKOM
3aKOHOJIATEILCTBE MOXKET OBITh HE TOJBKO MATEPHAIBHBIM U COCTOSITh TaKXKE B
YXYAIICHUH HEMaTepPUANbHBIX OJlar JTUYHOCTH, TAKMX KaK 4eCTh, JIOCTOMHCTBO U

JIeJIOBast penyTalusl.

3.3 O6cTOoATEILCTBA OCBO0O0XK/ACHUS OT JOrOBOPHOM 0TBETCTBEHHOCTH

'Hekoropble BONPOCH MPUMEHEHHMs] 3aKOHOJATENLCTBA O KOMIIEHCAIMM MOpPAIbHOTO Bpena : IlocTaHOBIEHHE
ITneayma Bepxosroro Cyma P® or 20.12.1994 r. (pen. ot 06.02.2007 Ne 6) // BBC P®. — 1995. — Ne3. — C. 10.
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Bo Bcex MeXAyHapOIHBIX H BHYTPEHHMX TPaKIaHCKO-IIPABOBBIX
OTHOIIICHUSIX €CTh TaKHU€ TMOHATHUA, KaK «dopc-Maxkop» Wik «hopc-MaxKOpHbIC
CUTYaLIN».

CyILIHOCTh TAaHHOTO TEPMMHA 3aKIIOYAETCS B TOM, UTO JIMIIO HE BBHIIIOJIHUIIO
WJIU HETPABWIHHO UCIIOJIHUI 0053aTeNIbCTBA U JOJDKHO OTBEUYATh MEPE] 3aKOHOM
32 TO OOCTOSITENBCTBO, €CIM OHO HE JOKaXXET, YTO HaJJIeXKalllee HCIOJTHEHUE
HEBO3MOKHO W3-32 BO3JCHUCTBUSA HENPEOJOJUMON CWIbl WM YPE3BbIYANHBIX
YCJIOBUH.

Cnoxusmascs ¢opmyiia 0CBOOOKIEHUSI OT OTBETCTBEHHOCTH B KOoHBeHIINMMN
OOH o pgoroBopax MeXIyHapOAHOM KyIIM-npoaaxku ToBapoB 1980 roma
(BeHckasi KOHBEHITUS) ONTUPAETCS HA TOUKY 3PEHUS, KOTOpasi CIOKUIACh B MpaBe
Pa3IMYHBIX CTPAH MO ’TOMY BOIPOCY.

He cmotps Ha TO, uto naHHas KoHBEHIMS KacaeTcsi TOJIBKO TaKUX
IPABOOTHOIIICHUM, KOTOpPbIE XOTh KaK-TO CBSA3aHBI C TOProwieil u e€ chepoii, HO
Ha TEPBBINA B3I KAXKETCsI, YTO a0COIOTHO HUYETO OOIIETo C OKa3aHUEM TeX WU
UHBIX YCIIYyI HE MMEeT, HO cama ¢opMyna ¢Gopc-Maxkopa, pacHpoCTpaHseTcss Ha
JpyrHe BUABI YCIYT TMPAaBOOTHOIICHU U sIBJIsieTCS OoJiee pa3paboTaHHas B JaHHOM
JOKYMEHTE.

Hecmotrps ©Ha T1O, uyro pganHas KoHBEHIMS KacaeTcs TOJBKO TeEX
IPaBOOTHOIIICHHH, KOTOPhIE XOTh KaK-TO CBSI3aHbBI C TOPToBieh u e€ chepoit, HO Ha
MIEPBBIA B3TIISA KaXKETCs, YTO aOCOIIOTHO HUYETro OOIIETO C OKa3aHUEM TeX WU
WHBIX YCIYT HE MMEET, HO cama QopMmyna (Gopc-Maxkopa pacupoCTpaHseTcs Ha
JOpYTHUE BUIBI YCIYT.

Taxxe, cormacHo  BbimeynomMsiHyTo  KoHBeHIMm  00CTOSITENHCTBA
HEMPEOAO0JMMOr0 XapakTepa JOJKHBI 3aBUCETh OT OOBEKTUBHBIX CHJI MIIM JPYTUX
(GakTOpoB, KOTOpHIE XOTh KAaK-TO BIMSIIOT Ha XapaKTep OTHOIICHUW MEXKITY
CTOPOHAMH JIOrOBOpA.

Ha camom nmene 310 03HAa4aeT, 4TO CTOPOHA HE HECET OTBETCTBEHHOCTH 3a
HEUCTOJHEHUE KaKoro-mnd0o M3 CBOUX O0S3aTENbCTB B Cllydae MOJTBEPKICHUS

TOro (I)aKTa, qTO IMPCIATCTBUC HAXOAHUJIOCh BHC e€ KOHTPOJII M IIO3TOMY
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HEBO3MOXXHO PaCCUUTHIBATh HA TO UTOOBI TAKOE MPEMSITCTBUE ObUIO YUTEHO MpPHU
3aKJIIOYEHHHM  JIOTOBOpa WM  PAcTOpPKEHUU JIMOO TMPEOJOJICHUH  TaKOro
MPENATCTBUS.

CHsTHE TPEnsSTCTBUM € WCIOJIHEHUs 00s3aTelbCcTBa SIBISETCA KpaiiHe
BOXHBIM KPUTEPUEM OCBOOOXKACHUS OT OTBETCTBEHHOCTH. B o0mieM, Ttakue
MPEMNATCTBUS MOTYT OBITh pa3/ieJeHbI Ha:

— Ype3BbIYaiHbIC CUTYyAIIUU B OOIIECTBEHHOM KU3HU;

— TMIPUPOJIHBIE SIBJIICHUS] CTUXUHUHOTO XapaKTepa,

— TOCY/JapCTBEHHBIE 3aMpeThl, K KOTOPHIM MOXET OTHOCHUTHCS OOBSBICHUE
KapaHTUHA, OTPAHUYEHHUE TPAHCIOPTA B OMPEJICICHHBIX HAIMPABICHUSX, a TaK Ke
3ampeT Ha TOPTOBJIIO B OMPEACIEHHBIX CTPAHAX MU3-32 HAIOKEHUS KaKuX JIN00.

Teneps cMOTpHUM, YTO K€ TAKOE YPE3BBIYANHOCTH U HEMPEAOTBPATUMOCTb.

Cornacio mn.6 IlocranoBnenuss Ilnenyma BepxoBHoro Cyma P® ot
24.03.2016 Ne 7 «O npuMeHEHUU CyJaMH HEKOTOPBIX MOJOKEHUN ['pakaHCcKoro
konekca Poccuiickoit ®enepanii 00 OTBETCTBEHHOCTH 3a HaApYIICHHE
00513aTeNIbCTBY:

1) TpeOoBaHue YPE3BBIYAWHOCTH TOJPA3yMEBACT HUCKIIOYUTECIBLHOCTh
paccMaTpuBaeMoOro OOCTOSTENhCTBA, HACTYIUICHUE KOTOPOT'O HE  SBISIETCS
OOBIYHBIM B KOHKPETHBIX YCIOBHSIX.

2) Ecnu vHOE HE TPEAYCMOTPEHO 3aKOHOM, OOCTOSITEIbCTBO MPH3HACTCS
HEMPEeJIOTBPATUMBIM,  €CIHM  JII00OM  yYaCTHHUK  TPaKJAHCKOTO  00O0poTa,
OCYIICCTBIISIIOIIUN aHAJIOTHYHYIO C JIOJDKHUKOM JIESTEIhHOCTh, HE MOT OBl
n306eXkKaTh HACTYIUIEHHS STOr0 00CTOATENbCTBA MM €r0 HOCIENCTBHIIA .,

[ToMuMO 3TOrO0, B MPAKTHKE YIIOMHHAETCS O PA3yMHBIX, aJICKBATHBIX MEpax,
KOTOPbIE TOJKHBI ObUTH MPEANPUHSITHI JIJIS1 HAJJIEKAIIETO UCTIOTHEHUS.

3nech KpaTko OTMEYY, UYTO B MPAKTHKE TAKKE OTPa)KaeTcs MO3MIMS, YTO
o0beM Mep, OO0s3aHHOCTE W  OTBETCTBEHHOCTH, KOTOPBIE €CTh ¥y

po¢eCCUOHANILHOTO YYAaCTHHUKA PHIHKA BbIIIE HENMPO(GECCHOHAIBHOTO.

'Hekoropbie BONPOCH MPUMEHEHHs] 3aKOHOJATENLCTBA O KOMIIEHCAIMH MOpPAJIBHOrO Bpena : IlocTaHOBIIEHHE
ITneayma BepxoBuoro Cyma P® or 20.12.1994 r. Ne 10 (pea. ot 06.02.2007 Ne 6) / BBC P®. — 1995. — Ne3. —
Cr.10.
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[Tono6HOE MOXKET TaK)Ke OKa3aTh BIUSHUE HA JIOBOJbI, apTYMEHThI CTOPOH U
MTO3ULIMIO CyZa IO JIETy.

B cuny nynkra 3 crarbu 401 'K P® nna npusHaHus oOCTOATENHCTBA
HEIMpPeoJ0JIMMON CUJIOW HEO0OXOAMMO, YTOOBI OHO HOCHWJIO YpE3BbIYAWHBIA U
HEMpeJOTBPaTUMBIM  MpU  JAaHHBIX  YCJOBHSX  XapakTep: — TpeOoBaHUE
YpE3BBIYAHOCTH  MOJPAa3yMEBAET  HCKIIOYUTEIBHOCTh  PaccMaTpPUBAEMOIO
00CTOSITENbCTBA, HACTYIUIEHUE KOTOPOrO HE SIBISIETCS OOBIYHBIM B KOHKPETHBIX
YCIIOBUSX — €CJIM UHOE HE MPETyCMOTPEHO 3aKOHOM, 0OCTOSATEIBCTBO MPU3HAETCS
HENpeIOTBPAaTUMBIM,  €CIM  JI00OW  Y4YaCTHHUK  TPaKJaHCKOro  o0opoTa,
OCYUIECTBIISIIOIIMN aHAJIOTMYHYIO C JIOJDKHUKOM J€STEIbHOCTb, HE MOT Obl
n30exaTh HACTYIIJICHUSI TOTO OOCTOSTENbCTBA WIIM €r0 MOCJIEICTBUM.

I[Ipu »ToM He MOryT OBITh TPU3HAHBI HENPEOJAOTUMON  CHIION
00CTOSITENbCTBA, HACTYINIEHHE KOTOPBIX HAXOJWJIOCh B 3aBUCUMOCTU OT BOJIU WIIH
JIEUCTBUIA CTOPOHBI 00sI3aTENIbCTBA, HANpUMEP OTCYTCTBHE Y JOJDKHHKA
HEOOXOAMMOM JI€HEXHOW CyMMBbl, HapylleHHE 0053aTelIbCTB CO CTOPOHBI €ro
KOHTPareHTOB, IIPOTUBOIIPABHBIE IEUCTBHSI €r0 IIPEICTaBUTEIEH.

OpHako, B CBSI3U C 0COOO PE30HAHCHBIM XapaKTepOM HKOHOMUYECKOU
CUTyallun B cTpaHe, BepxoBHblli cyn B cBoeM O030pe yTBepaua oOpaTHOE,
Onmarofaps 4eMmy IIOJIO)KEHHE HEIUIaTEeKECHOCOOHBIX  JIOJDKHHUKOB — MOJKET
YIYYIIHTBCS .

[Ipr3Hanue pacnpoCcTpaHEHUsT KOpPOHABUpYCa HENPEOAOJMMON  CHIIOU
3aBUCHAT OT KAaTErOpUM JOJDKHMKA, THUIIA, YCJIOBUHM, PEruoHa OCYILIECTBIICHMS
JESITEIbHOCTU ¥ HE MOXKET OBITh YHUBEPCAIbHBIM.

OO6cTosTeNnbCTBA HEMPEOAOIUMON CHIIBI HEJIb3sl YCTaHOBUTH aOCTPaKTHO,

0e3 MPUBSI3KU K KOHKPETHON CUTYaIlMH B K KOHKPETHOMY JTOJDKHUKY.

1 0630p Mo OTHENBHBIM BOIPOCaM CYJE€OHON TIPAKTHKH, CBA3aHHBIM C PUMEHEHMEM 3aKOHOIATENBCTBA M MEP IO
TIPOTUBOAEHCTBUIO PACIPOCTPAHEHNIO Ha TeppuTopun Poccuiickoit Penepary HOBOH KOPOHABUPYCHOW MH(PEKINU
(COVID19) Ne 1: TTucemo Bepxosroro cyaa PO or 21.04.2020 Ne 7-BC-2188/20 [DnexrponHslii pecypc]. — Pexum
nocryna : URL: // http://www.consultant.ru (nata obpamenns 17.05.2022).
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Tak, OTCYTCTBUE IEHEr IPU3HAIOT HENPEOMOJUMOU CHIIOW, TOJIBKO €CIIH
HeOnaronpuaTHble (UHAHCOBBIE TMOCJIEACTBHS BbI3BaHbBl OrPAHUYUTEIBHBIMU
MepaMu, ¥ pa3yMHbII YYaCTHUK 000pOTa HE CMOT Obl MX N30€KaTh.

DHeprocHa0karomiasi KOMIAHUS TMPOCHJA B3BICKATh JOJI 10 OIJlaTe
ANEKTPO’HEPTUA W HEYCTOMKY, BKJIOYas IO JAaTy (PAKTUYECKOrO HUCHOJHEHUS
00s3aTeNnbCTBA.

Cya ycTaHOBWIJ, UYTO JAESITENBHOCTh OTBETYMKA OTHOCUTCA K OTpaCisM,
HauOoJee MOCTPaJaBIIUM H3-32 MaHAEMHUHU, KOTOpas NPOAOJKAETCS Ha JCHb
BBIHECEHMS PEILCHUS .

B oToi1l cBA3M cyn OTKasan BO B3BICKAHMM HEYCTOMKM 3a MEpPUOJ C
06.04.2020 nmo 01.01.2021, npuMeHMB K CHUTyalUM HOPMBI, PETYJIHPYIOIIHE
cxonubie oTHoIeHus U cT. 401 I'K PO.

Kpowme Toro, cyn pemmun, uro TpeOoBaHKE B3bICKATh HEYCTOMKY 3a MEPUOJ C
02.01.2021 mo pgeHb (HaKTUYECKOTO HCIIOJHEHUS 0053aTeNbCTBA  IOAAHO
PEXKIEBPEMEHHO.

JlomkHUK B nene o OaHKpPOTCTBE OOpaTHIICS C 3asBICHHEM 00 OTCpOYKe
UCIIOJIHEHUS ONIPEIETICHUS Cy/la O BBEJIEHUU (DMHAHCOBOTO 037]0POBJICHHUS.

MoTuBHpOBaN TPOCHOY T€M, YTO HE MOXKET MCIIOJHUTH IPaQUK MOTAIICHUS
3aI0JOKEHHOCTH  M3-32  KOPOHaBUPYyCa: OH  BBIHYKJEHHO IPUOCTAHOBHII
JEeSTENBHOCTD, €r0 KOHTPAreHT HE OIUIATUJI aBaHC, TaK KaK MPUOCTAHOBUI padoTy
U3-3a OTPAHUYUTEIBHBIX MEP.

Cyn otkazan, ccbutasice Ha no3unuio BC P® o ToM, 4TO mpu3HaHUE
KOpPOHaBUpYCa HEMPEOAOIUMON CHJIOM HE MOXKET ObITh YHHMBEpPCAIbHBIM, a
yKa3aHHbIE TOJDKHUKOM OOCTOSITEIBCTBA CAMHU 110 ce0€ He SBISIOTCS OCHOBAaHUSIMU

JUI OTCPOUKHZ,

! Onpenenenne Apbutpaxnoro cyna Ilepmckoro kpas ot 20.05.2020 no geny Ne A50-18857/2019 [DnekTpoHHBIi
pecypc]. — Pexxum noctyma : URL: // http://www.consultant.ru (mata obpamenus 17.05.2022).
2 O mupuMEHeHMM CyJaMH HEKOTOPBIX MOJNOKeHWH [ paknanckoro kojekca Poccwuiickoii ®enepamun 00
OTBETCTBEHHOCTH 3a HapylIeHne oos3arensets : [loctanosnenue [Inenyma BepxoBHoro Cyna PO or 24.03.2016 Ne
7 (pen. or 21.06.2021) [OnexrponHslii pecypc]. — Pexxum moctyma : URL: // http://www.consultant.ru (mata
obpamenns 17.05.2022).
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Kpome ToOro, nomkHMK HE J[0OKazald, 4TO HcuYepnayl ApPYyTrue CrocoObl
MoraimieHus: TpeOoBaHUN KPEAUTOPOB, U 3aKOHOM O OAHKPOTCTBE MPEIyCMOTPEH
MHOW MEXaHU3M U3MEHEHHUsI CPOKOB UCIIOJTHEHUS rpaduka.

Ecnau oGcTosiTennbcTBa HENMPEOAOJUMON CUITBI HOCAT BPEMEHHBINM XapakTep,
TO CTOPOHA MOXET OBITh OCBOOOXKJI€HA OT OTBETCTBEHHOCTU HAa Pa3yMHBIM CPOK,
KOrja OOCTOSITEIbCTBA HEMPEOJAOTUMON CHJIbl  TPEHSATCTBYIOT HCIOTHEHUIO
0053aTeNbCTB CTOPOH.

Takum 00pa3om, eciiu MHOE HE YCTaHOBJIEHO 3aKOHAMHU, JUIsl OCBOOOXKACHUS
OT OTBETCTBEHHOCTH 3a HEHCIOJHEHUE CBOMX OOSA3aTENbCTB CTOPOHA JOJKHA
JOKa3aTh:

1. Hanmnuue u npoaomKuTEIbHOCTh 0OCTOSITEIBLCTB HEMPEO0JIMMOMN CUITBL;

2. Hamuuwe mNPUYUHHO-CIEACTBEHHOMW CBA3U MEXJIY BO3HHUKIIUMH
00CTOSITENICTBAMHU HEMPEOOJIMMON CHIIBI U HEBO3MOXHOCTBIO JIMOO 3aJ1eprKKOM
UCIIOJIHEHUS 00513aTEbCTB;

3. HempuyacTHOCTH CTOPOHBI K OOCTOSITENICTBAM HETPEOA0TUMON CHUJTHI;

4. JIoOpoCOBECTHOE MPUHATHE CTOPOHOW PAa3yMHO OKHMIIA€MbIX Mep IS
IpeAOTBpAILCHHS (MUHUMHU3ALIMK ) BO3MOKHBIX PHUCKOB.

[Ipu paccmoTpenun Bompoca 00 OCBOOOXKICHHH OT OTBETCTBEHHOCTH
BCJIEJICTBHE OOCTOSITENILCTB HEIMPEOJIONMMOM CHJIBI MOTYT MPHUHUMATHCA BO
BHUMAaHUE COOTBETCTBYIOIIME JOKYMEHTHl (3aKJIIIOYEHUS, CBHUJIETEIbCTBA),
MOATBEPKAAIONINE HAIMYUE OOCTOSITENBCTB HEMPEOAOJMMON CHIIbI, BbIIAHHBIE
YIIOJJTHOMOYEHHBIMU HA TO OPraHaMU WM OPTaHU3aLUSIMU.

3a mpenenaMHM HACTOAILIETO MCCIEAOBAaHUSA OCTaJIUCh TEOPETHUUYECKUE
BOIIPOCHI O COOTHOIICHHWH TOHSATUN «HETPEOJoMMas CUiay U «popc-Makopy,
AHAJIN3 WX MCIIOJb30BaHUS B OTCYECTBEHHOW JIOTOBOPHOM M HOPMOTBOPUYECKOU
MIPaKTHUKE.

HccnenoBanre 3TUX BOMPOCOB, O€3yCIOBHO, 3aCIyKHUBAET OTHAEIBHOTO
BHHMAaHUsA, B TOM YHUCJIE C YYETOM MMEIOIIEHCS POCCUMCKON CyeO0HON MpaKTUKH,
CBSI3aHHOM C TMPUMEHEHUEM MEp [0 NPOTUBOACHUCTBUIO PACIHPOCTPAHECHUS

KOPOHABUPYCHON MH(DEKIINH.
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PaccMoTpeHne BUHBI KaKk OCHOBaHUS OTBETCTBEHHOCTH NPEANPUHUMATEIS
MPEAOCTABISAET BO3MOXKHOCTh CAENATh BBIBOJ O TOM, YTO BHHA HE JOJDKHA OBITh
ydTeHa B BHUJE OO0S3aTEbHOIO YCJIOBHUS HACTYIUICHUS TPaKIaHCKO-TPABOBOM
OTBETCTBEHHOCTH, TaK KakK MO 00IIeMy MpaBUily CYObEKThI MIPEATPUHUMATEIbCKOMN
NEATENBHOCTH HECYT OTBETCTBEHHOCTD HE TOJIBKO 3a BUHY, HO U 32 CIIy4aH.

CnenoBarenbHO,  NpEANpUHUMMATENIb  BO3jaraeT Ha  ce0d  pUCK
OTBETCTBEHHOCTH 0€3 BHHBI HE 3a BO3MOXHOCTH TMOJYYCHHUS MM MNpUObUIH, a,
HAIMPOTHB, JACATEILHOCTD IO MOJYYEHUIO UM MPUOBLUIN Oy/IeT BO3MOXKHOM, €CJIh B
CBOIO OYEPE/Ib €r0 KOHTPAreHT B CJieNIKe Oy1eT HECTU OTBETCTBEHHOCTh 0€3 BUHBI.

Ha wmoil B3rsjm, OTBETCTBEHHOCTH 0O€3 BHHBI SIBISIETCS HE CIIEJICTBHEM
NpEANPUHUMATENIBCKON IESITETLHOCTH, a €€ MPEANOCHUIKOM.

Ecnu paccMoTpeTh TO, 4TO B 3aKOHOAATEIBCTBE PAa3HbIX CTpaH YCJIOBUS
OCBOOOKIEHUSI OT OTBETCTBEHHOCTH KpailHE HE COBMAJAIOT, B COOTBETCTBYIOIIUE
OYHKTBl ~ JIOTOBOpa  HEOOXOIMMO  BKJIIOYHUTH  ONPENEIEHHBIH  IMepeyeHb
00CTOSITENILCTB HEMPEOOJIMMOM CUJIBI C YKa3aHHMEM, TaK e M Ha OOIIEeCTBEHHbIE
MEpONPHUATHS, & TaK )K€ 3alPETUTEIbHBIE NEUCTBUS TOCYJaPCTBEHHBIX OPTraHOB.

C >KOHOMHMYECKOW TOYKH 3pEHHUS, €CIM CTOPOHA CIIOCOOHA UCTIOMHUTH CBOU
00s3aTeNbCTBA MMYTEM COBEPIICHHS KAKHX-THOO Pa3yMHBIX C KOMMEPYECKON TOUKH
3peHus ACHCTBUN M MPH JAHHBIX OOCTOSTENHCTBAX OHU MOTYT PacCMaTPHUBATHCS
KaK 3aMEHa MCTIOJHEHUS 0053aTeILCTB MO JIOTOBOPY, KOTOPHIE OBLIN MPOMKUCAHBI B
ZIOTOBOPE.

IloBox nmsi 0cBOOOXKIEHHS OT OTBETCTBEHHOCTU AOJKEH OO0JaJaTh eIie
OJIHAM OTPEICTICHHBIM KaYECTBOM: M 9TO €T0 HEM30EKHOE Ka4eCTRBO.

[To mpuunHE TOTO, YTO UCTIOJIHEHUE OIPEACIICHHBIX 0053aTEIbCTB HE MOXKET
OBITh 00€CTIEUeHO C TIOMOIIBIO 3aMPETUTEIHHBIX WM OTPAHMYUTEIHHBIX aKTOB
OpraHoB TOCYJAapCTBEHHOW BJIACTU WM OPraHOB MECTHOTO CaMOYIPABJIECHHS,
OTPOMHOE KOJIMYECTBO MOMBITOK MPEANPUHUMAJIOCH JJISl PELICHUS] MPOOJIEMBbI O
(b opc-MaKOpHBIX OOCTOSATENbCTBAX.

OnpenenuTs JajdbHEWIYI0 Cyab0y HEHCIOJIHEHHOrO 0053aTelbCTBa BO

MHOI'OM 3aBHCHUT OT KOHKPCTHBIX CHTyaHHﬁ.
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st Toro 4toObl W30€XaTh HENPEOoJOJIMMON CWIb, B CUTyallud, KOTJa
HEKOTOpBIE JEUCTBUSI OOLIEro XapakTepa MpH OOBIYHBIX YCIOBUSIX MPU3HAIOTCS
00CTOATENIbCTBAMU HEMPEOJIOIUMON CUJIBI HEOOXOAMMO TIOMHUTh O TaKUX
nmpuMepax Kak OTKa3 WM OT3bIB JIMIIEH3WM Ha OCYIIECTBICHHE KakKOW JuOO
KOMMEPUYECKOHN AEATEIbHOCTH.

[Tomumo 3TOrO, MpPaBOBBIE MOCIEACTBUS U Kakue JUOO coObITUS OyayT
KBATM(UIIMPOBATHCS MO NMPUMEHUMBIM K HUM KPUTEPUSIM, HO HE3aBUCHUMO OT
BCET0 ATH MPUYUHBI JOJDKHBI OBITh MPOMUCAHBI U OTOBOPEHBI B OT/ACIBHOM MYHKTE
JIOTOBOPA MEXKY CTOPOHAMH.

B 00bIuHBIX clydasix, KOrjja CTOPOHBI 3aKJIIOYAalOT JOTOBOP, OHU TaK Ke
YUHUTHIBAIOT OTOBOPKH O (DOPC-MaKOPHBIX CUTYyaIUAX, B KOTOPBIX HEOOXOIUMO
mponucaTh 00s3aTeIbCTBA ISl MPEOAOJCHUS TPENSATCTBUI K BBIOJTHEHHUIO
YCJIOBUH JIOTOBOPA.

Ecim wucnonHenue ycioBud  J0oroBOpa OOBEKTMBHO MOXKET  OBITH
BO3MOKHBIM, TO COBCEM HE NMPUHHUMAETCS BO BHUMaHHUE (DAKT, YTO CTOpPOHA HE
MOXET HCIIOJHUTH CBOM o00s3aTenbcTBa. Ho B ciydae, korga Kakue JuOO
OTIpEJICJICHHBIE COOBITUSI TOJBKO JIMIIL CO3Jadd TPYAHOCTH JJIsI CTOPOHBI B
UCIIOJTHEHUU 0053aTelIbCTBA, TO OHH YK€ HE CMOT'YT pPacCMaTpUBAThCA Kak
00CTOATENbCTBA, HA KOTOPHIC MOBIIHSIIa HETIPEOI0TMMAas CHJIA.

Ecnu MBI paccMaTtpuBaeM Kakue-TO OIPEJICNICHHBIE Jeja, TO 3TO KacaeTcs
TaKUX OOCTOSITEIBCTB: TPYAHOCTH JIJII CTOPOHBI B pe3yJIbTaTe HEOIaronpusTHOTO
W3MEHEHHUS KOHBIOHKTYPBI PhIHKA.

Kommanus, nepea TeM Kak 3aKJIIOYUTh KOHTPAKT JOJDKHA OLIEHUTh PUCKU
TOr0 WJIM WHOIO JICMCTBUS Takoro pgoroBopa. Mcxomss w3 3TOro, OHa
ABTOMAaTHYCCKHU MPUHUMAET Ha ceOsl PUCK MCIOJHEHHs 00s3aTelIbCTB B OyayIieM
Ha T€X YCJIOBHSIX COTJIAIICHUS MEXYy BCEMU CTOPOHAMM.

YuuteiBas CyaeOHYIO NPaKTUKy MU aHaIu3 CyJAeOHOM NpPaKTHKHU, MOKHO
MOHSATH, YTO MIPOUCXOAMIIO C TEMU CIy4dasiMH, KOTAa TPEThE JIUIO ObLIO MPUUYUHOU

HEUCIIOJHEHHS 00513aTEILCTB.
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Kax npaBuiio, TpeTbe JUIO0 OBUIO MPUBJICYEHO CTOPOHOM MJIi UCHOJHEHUS
JIOTOBOpPA TMOJHOCTBIO WM B KAaKOW-TO €ro 4acTu. C TOYKHM 3pEHHS] POCCUUCKOTO
3aKOHOJATENIbCTBA, B CIIy4a€ €CIM MPHUYMHA, IIOCJIE€ KOTOPOM CIIEI0BAJIO
HEUCIIOJIHEHHE  JIoroBopa  (Hampumep:  HapylleHue  oOs3aTenbcTBa IO
MPEIOCTABICHUIO ATOrO TPETHETO JIMIA, JOJKHO ObITh HApPYIIEHO 3TUM TPETbUM
JIUIIOM), OTBETCTBEHHOCTh 3a HEUCIIOJHEHHE HE HACTYIAeT TOJbKO TOTAa, KOrja
CTOpPOHA TAaKOr'0 JIOrOBOpa caMa OCBOOOXIAETCS OT OTBETCTBEHHOCTH BCJIE/ICTBHE
(opc-MaxOpHBIX 0OCTOATENHCTB.

[Tomumo mnpodyero, He oOJagarOlME MPU3HAKAMH HUCKIIOYUTEIBHOCTH H
O0OBEKTUBHOW HEMPEJOTBPATUMOCTU OOCTOSITENICTBA, HE MOTYT pPaccMaTpUBATHCS
KaK HEMpeoa0IuMasi cuia, Halpumep:

— OTCYTCTBHUE CPEACTB ISl OIIATHl TOBAPOB;

— HeOnaronpusaTHeie (PaKTOPHI X03IUCTBEHHON KU3HHU,

— HapyIlIeHHE CTOPOHOM JOTOBOPHBIX 00513aTEILCTB;

— IIPOU3BOJICTBEHHBIE TPYIHOCTH. *

Ecnu mnpensarctBue, KoTOpoe KpaitHe HEOOXOIMMO Uil HMCHOJHEHUS
JI0OTOBOpA, BPEMEHHOE, TO OCBOOOXKIEHHE OT OTBETCTBEHHOCTH PACIPOCTPaHSIETCS
TOJIKO Ha ONPEACJIICHHBbIII NEpPUOJ BPEMEHH, TO €CTh II0Ka CYIIECTBYET
OMpEIEICHHOE MPENATCTBUE.

[IpakTHKa 3aKIFOUEHUS] UMYIIECTBEHHBIX CHEIOK C YYACTUEM MHOCTPAHHBIX
IOPUINYECKUX JIUI[ TIOKA3bIBAE€T, YTO HEOOXOJAMMO YETKO W TI0 BO3MOXKHOCTH
MCYEPIIBIBAOIIE OMUCATh YCIOBHUS JJII TOTO YTOOBI CTOPOHBI TMOJHOCTHIO WIIU
YaCTHYHO OCBOOOK/IAJTUCH OT BBITTOJIHEHHS KaKUX-THO0 0053aTeILCTB B IOTOBOPE.

B nmoroBope MOryr mpucCyTCTBOBaTh MYHKTBI, KOTOpPBIE MOTYT YyKa3aTh
CTOPOHBI:

1. IlpenycMOTpeTh MOCHEACTBHS HEYBEAOMIICHUS CTOPOH, a TaK XKe
YCTAaHOBUTH 00s3aTEIHHOCTh YBENOMJICHUS O HACTYIUICHUH ONPENeIEHHBIX

00CTOATENbCTB, UX MPEKPAIICHUH, B ONIPEAEIECHHBIE CPOKHU.

! Vipanosa E. B. I'paxknanckoe npaBo. O6mas 4acTh. Y4eOHUK M TPAKTUKYM s By30B.— M.: IOpaiit, 2019. — C.
164.
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2. B ciyuae HEBO3MOXXHOCTH HCIOJHEHHS 0053aTENbCTB, MEPEUUCITUTH
COOBITHSI, KOTOPBIX CTOPOHBI JOTOBOPUJIMCH PACCMATPUBATH KaK OOCTOSITEILCTBA
HEIMPEOIOIUMON CUJIBI.

3. HeiitpanbHblii KOMIIETEHTHBIA OpraH TakK K€ JOJDKEH OBITh yKa3aH B
oroBopke. JlaHHBIA OpradH JOJKEH TMOATBEPAUTh (akKThl, cojaepKaluecs B
YBEJIOMJICHUU CTOPOHBI JOTOBOPA O HACTYIUIEHUH OOCTOATENIHCTB HEMPEO0TUMOM
CHUJIBI.

4. CTOpOHBI AOJIKHBI TIPEyCMOTPETh MOPSIJOK OMpPEeeHUs TTOCIECIYIOINUX
OTHOLLICHUMU.

5. Cpok nelcTBUS OOCTOSTENBCTB HEMPEOJOJIMMOM CUJIbI, B TEUEHUE
KOTOPOT'O JIOTOBOP OCTAETCS B CUJIE TaK K€ HEOOXOJIMMO yKa3aTh B JIOTOBOPE.

Nmeetr mecTo OBITH TaKOW MOMEHT, YTO H3-3a HEU3OCKHBIX MPENIATCTBUN
CTOPOHAMH MOTYT COBCEM HE BBITIOJIHATHLCS IOTOBOPHBIE 00s13aTENIbCTRA.

BaxxHO NMOMHUTBH O TOM, 4YTO JJIsI Pa3spellICHUs] CUTYallud U JaJbHEUIIEro
OTpeJIeIeHUs] JIEUCTBUM CTOpOHAM HEOOXOJAMMO TOMHHUTh 00 HU3MEHEHHUH
00CTOSITENIbCTB.

[lo cytu, peub umer o0 OOCTOATENHCTBAX, MOCJE HACTYIUIEHUS KOTOPBIX,
UHTEPECHI BCEX CTOPOH JOTOBOPA MOJHOCTHIO MEHSIOTCS.

DTO O03HayaeT, 4To JajbHEHIIee MPOAOJIKEHHE OTHOUIEHWW HE OTBEYAET
PUHLNUINY SKBUBAJICHTHOCTH M IIO3TOMY CJIEAYeT TO, YTO IIOCJE TaKOro HET
0053aTENBCTB CTOPOHBI WJIM OJIHOW M3 CTOPOH B CBSI3M C HEBO3MOXKHOCTBIO X
WCIIOJIHEHUSL.

Takum o00Opa3oM, Ha [aHHBII MOMEHT MOXHO CKa3aTh, 4YTO TMpHU
bopMyNnHpOBaHUM  TIOHATHS  HEMPEOJOJIUMOM  CHIJIBI,  3aKOHOJATEIHCTBO
Poccuiickoit denepanniu UCHONIB3YET KpaiHE CYOBEKTUBHYIO.

[Tpu sToM (hopc-maxkop — 3T0 He aOCONMOTHAS KATETOPHs, & OTHOCUTEIIbHAS.
@opc-MaxKop — 3TO OOCTOATENBCTBO, KOTOPOE SBISIETCS YPE3BbIYAMHBIM U

HEN30eKHBIM JJI JAHHOT'O JIMIIa B JaHHBIX 00CTOSTENLCTBAX T10 AO0TO0BODY.

53



3aKkJIoueHune

B xome wuccnenoBaHusi ObUIM pEIIEHBI TOCTaBJICHHBIE 3a/layd, LEJb
nocturHyta.  llpoBeneHHBIM — aHanM3  JACMCTBYIOIIET0  3aKOHOJATEIhCTBA,
PETYIHPYIOUIETO TPAKIAHCKO-TIPABOBYIO OTBETCTBEHHOCTh, MO3BOJIMI CHENATh
CJIEIYIOIINE BBIBOJIBI M MPE/IOKEHHUS [0 COBEPIIIEHCTBOBAHUIO 3aKOHOAATENIbCTBA.

['paxxnancko-mpaBoBasi ~ OTBETCTBEHHOCTh  —  3TO  OOECIEYEeHHOE
rOCY/IapCTBEHHBIM MPUHYKJIEHUEM BO3JIOKEHUE MPEAYCMOTPEHHBIX 3aKOHOM HIIU
JOTOBOPOM JIMIIEHWM MMYIIECTBEHHOI'O XapakTepa Ha JIMIO, COBEPIIMBIIEE
HENPABOMEPHOE JICUCTBHUE.

B nayuHOl nuTepaType HET €JUHCTBA B XapaKTEPUCTHKE TPakIaHCKO-
MpaBOBOM  OTBETCTBEHHOCTH.  llpennmaraiorcsi — pa3nuuHble  OMpPEACIICHUS
IPaXKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH C YYETOM OCOOCHHOCTEM TaHHOTO
MpaBoBOro WHCTUTYyTa. Kak mnpaBuiio, aHamu3 OCOOEHHOCTEW TIpaxkIaHCKO-
MPaBOBOM OTBETCTBEHHOCTH OCYULIECTBIISIETCS 4Yepe3 MNpHU3My OCOOEHHOCTEH,

MPUCYIIHUX OPUANYECKON OTBETCTBEHHOCTH.
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[Ipu 3TOM, HCCEenys MPaBOBBIE ACIEKTHI HOPUIUYECKOW OTBETCTBEHHOCTH,
ABTOpPAMU OTMEYAETCSA, YTO KaK <GIBJIEHUE MPAaBOBOM JEUCTBUTEIBHOCTH OHO
HAXOJUTCA BO MHOKECTBE OTHOLIECHUN C APYTUMU SIBJICHUSIMU KaK [IPABOBOU, TaK U
MHOM COLIMAJIbHOM JIEMCTBUTENBHOCTH, U B PaMKaxX Ka)JI0ro U3 3TUX OTHOILLIEHUMN
IOpUInYecKasi OTBETCTBEHHOCTh OOHApY’>KUBAET pa3IMYHbIE CBOM CBOWCTBA U
MOJIYYaeT TEM CaMbIM PA3JIUYHYIO0 XapAKTEPUCTUKY ).

OCHOBHBIE  yCJIOBUA I  TPaXJAHCKO-TIPABOBOM  OTBETCTBEHHOCTH:
HApYyLIEHUs HOPM TPaXXJIaHCKOrO MpaBa, TO €CTb IPECTYIUIEHUS MPOTUB
rPaKTaHCKHUX IPAB.

K gucny takux oOmMX YCIOBUM TpakKJaHCKO-TIPABOBON OTBETCTBEHHOCTHU
OTHOCSITCS

— HaJU4ME Bpea Wik YObITKOB Y MTOTEPIEBIIETO JINIIA,

— TOBEAECHHUS JIMIA, HAa KOTOPOE  IPEANOJIAracrcsi  BO3JIOKHUTH
OTBETCTBEHHOCTb, HOCUT IIPOTHUBOIIPABHBIN XapaKkTep;

— BUHA IIPABOHAPYLIUTES;

— NPUYMHHO-CJICJICTBEHHAS CBA3b MEXKIY IPOTHUBOIPABHBIM JICHCTBUEM
MIPABOHAPYLIUTENS U BHITEKAIOIIMMHU U3 HETO BPEIHBIMU IMOCIEACTBUAMU.

Ha ocHOBaHuM 3THX yCJIOBHH, OOBIYHO HEOOXOJMMBIX ISl MPUBIICUCHHS K
FPaXKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH KOHKPETHOTO JIMIIA, HA3bIBAETCS COCTAB
IPKIAHCKOTO TpaBOHApPYIIEHUS. be3 Haauuus XOoTs Obl OJHOTO M3 3THUX
TpeOoBaHUH K OTBETCTBEHHOCTH HEBO3MOYKHO UX IIPUMEHECHHUE B TIPUHITHUIIC.

HccnenoBanue mokaszano NPOTUBOPEUYUBOCTh U HECOBEPIIIEHCTBO HEKOTOPBIX
HOPM, a TaK)Ke HAJIMYUE 3aKOHOIATCIIBHBIX IMPOOEIIOB.

K uyuciay ocCHOBHBIX mpoOjieM TpakKIaHCKO-IPABOBOM OTBETCTBEHHOCTHU
MOHO OTHECTH CJIEAYIONIEE:

1) UYtoObl YCKOPUTb TpakJIaHCKUH O00OPOT, €ro YiICHBI JOJDKHBI
HaJJICKAIUM 00pa30M BBINIOJHATE CBOM O00SI3aHHOCTH. B ciydae HapyImIeHus dTUX
00513aHHOCTEW B TMEPBYIO OYEPEb NMPUUYUHIETCS YIIEPO KPEAUTOpPY, M MOITOMY
HapyIaeTcs MEXaHW3M TPakKIaHCKOTO 000poTa, OT KOTOPOTO CTpaaacT BCe

oOmectBo B 1enoMm. Jig ycTpaHeHUs TMOCJHEACTBUNA HEBBIIIOIHEHUS WU
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HEHAJIJIeXKAIIEr0 MCHOJHEHUs] 00s3aTeNbCTB MPENYyCMOTpPEHA, TaK Ha3biBaecMasl,
IPaKIaHCKO-TIPaBOBasi OTBETCTBEHHOCTb. Sl cuMTaro, 4to HE0OXOoauMo Oolee
YETKOE MOHUMAHUE XAPAKTEpPA TPaXKJaHCKO-TIPABOBOM OTBETCTBEHHOCTH, TaK KakK
0e3 3ITOro HEBO3MOXKHO TMPABUJIbHOEC NPUMEHEHHE MEp OTBETCTBEHHOCTH W,
CJIEI0BATENIBHO, JOCTUKEHHUE ONPEACIEHHBIX LEIICH.

2) B mHacrtosmiee Bpems ['paxnmanckuii kogekc (mamee — 'K P®D) He
COJICP)KUT €MHOTO TOJX0/a K OMpeAesiCHUI0 BUHBI. B mepBom ab3arie myHkra 1
ctatb 401 yactu 1 'K PO BuHA MOHMMAETCA KaK HEOCTOPOKHOCThH WIIM YMBICEIL,
a B a03arie 2 TOro ke MyHKTa pedb UJIET 00 ONpeseICHUU BUHBI Yepe3 KaTerOpHuIo
HEBUHOBHOCTH, a KPHUTEpUM OTrpAaHUYCHHUS BUHBI M HEBUHOBHOCTU OBLI B3ST
3aKOHOJIATENIEM He U3 cephl ICUXUUYECKUX MPOIIECCOB, a U3 JSUCTBUI CyOBEKTa.

C Hamieil TOYKM 3peHus, HeoOxoaumo gomnoigHuth cr. 401 4.l TK PO
cieayromumM ab3amem: «BruHa — eCTh ICUXUYECKOE OTHOIICHHE (U3UYECKOTO JIUIIA
U KOJUIEKTUBHOE  IICUXMYECKOE€  OTHOUIEHHWE  IOPHIMYECKOT0  Jula K
OPOTUBONPABHOMY  JI€IHUI0O MW  HACTYNMBIIMM  BPEAHBIM  IOCJIEACTBUAM,
BBIp@)KEHHOE B (hOpME MPAMOro, a TaK k€ KOCBEHHOTO yMBbICIIA JIMOO POCTOM WIIH
rpy0Oi HEOCTOPOKHOCTU Y.

3) KpaiiHe 4acTto CTOPOHBI MPHU MOANUCAHUH JOTOBOpPA OTPAHUYMBAIOT CEOsI
bpazoii: «Ecin UCMOTHEHUIO TMPENATCTBOBAIN OOCTOSATEIBCTBA HEMPEOI0IUMOM
CWJIbl, TO CTOPOHbI HE OyAyT HECTH OTBETCTBEHHOCTh 3a HEHaJIeKaIlee
BBITIOJTHEHUE 00513aTEIBCTB» — U HA ATOM CTaBSIT TOUKY.

Eciu oTCyTCTBYET OTHEIbHBIM KOHKPETHBIA MEPEUYCHb TE€X OOCTOSITENBCTB,
KOTOpbIE CTOPOHBI CYHMTAIOT HEMPEOJOJMMBIMU, B JIIOOOM CIydyae BO3HUKHET
KOH(DIIUKT 110 TTIOBOJIY TOTO, SABJISETCS JIM JAaHHOE MPEMATCTBUE (OpC-MaKopoM.

CuuraeMm 1enecoo0pa3HbIM YKa3blBaTh B KaXKIOM KOHKPETHOM JOTOBOPE TE
00CTOSITENNBCTBA, KOTOPBIE SABISIOTCA (POPC-MaKOPHBIMH JIJIsi JAHHOTO JOTOBOPA.
ITon HEmpeomonMMON CHIIOM NOHUMAIOTCS YPE3BBIYANHBIC, HENPEIOTBPATUMBIE
MpU JaHHBIX YCIOBHUSX OOCTOSITEIbCTBA, MMEIOIIME BHEIIHUM XapakTtep IO
OTHOILEHUIO K IEATEIIbHOCTU JOJKHUKA, BO3HUKIIME MOCIIE 3aKI0UYCHUS I0r0BOpa

Y BIIEKYILIHE 3a COOOM HapylIEeHHE TOTOBOPHOIO 00sA3aTEIbCTBRA.
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CyIIHOCTB BBITIIEU3I0KEHHOTO CBOJUTCS K TOMY, YTO CHOPMYITMPOBAHHBIC B
paboTe mpeiokeHuss OyAyT crnocoOCTBOBaThH 0o0jieeé TOYHOMY TOHUMAaHUIO
WHCTUTYTA TPaKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH, a TaK xKe

COBCPIICHCTBOBAHUIO ITPABOBOI'0 MCXaHU3Ma.
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